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ACCOUNTING METHODS 
See also INSURANCE COMPANIES and INTEREST. 


Change Of—Capitalization of Overhead—Commissioner’s Sec. 
481 Adjustments.—Commissioner’s adjustments, whereby petitioner 
railroad was required to capitalize certain overhead costs incurred in its 
freight car building and rebuilding program, involved change in treatment 
of material item and hence constituted change in method of accounting, so 
that Commissioner’s sec. 481 adjustments to prevent amounts from being 
duplicated or omitted solely by reason of change were proper. Louisville 
& Nashville Railroad Co_____.- maak 

Change of or Correction of— Reserve Balance i in n Barred Year— 
Sec. 481 Applicability.—Where petitioner, accrual basis taxpayer, esti- 
mated some expense deductions and increased its insurance reserve 
account by amount by which estimates exceeded cash expenditures for 
each year, and Commissioner determined petitioner’s accounting practice 
did not clearly reflect income, petitioner conceded correctness of Commis- 
sioner’s disallowance of claimed deductions in excess of expenditures for 
taxable years 1968-70, but sec. 481 did not permit Commissioner to 
include in 1968 income balance of reserve account at end of fiscal 1967, 
because Commissioner’s adjustments did not constitute change in method 
of accounting, and even assuming change in method of accounting did 
occur, “duplication” was not caused solely by reason of change. 
Schuster’s Express, Inc __- 


Completed Contract Method—C ontingent Claim—Year Tax- 
able.—Where petitioner in 1968 completed construction work on 
overpass under subcontract and submitted final bill to prime contractor, 
who paid agreed price minus $18,000 claimed as offset for cost of 
materials allegedly used, and petitioner on May 1, 1970, sued for $18,000 
and on May 23, 1972, settled for $5,000 after prime contractor counter- 
claimed for $25,000, Court determined that subcontract was completed 
and accepted in 1968 and that $23,647 profit, excluding disputed amount, 
was taxable in that year, since, contrary to petitioner’s contention that 
final “acceptance” was in 1969 when City accepted entire project, under 
reg. 1.451-3(b)(2) and case law, acceptance by prime contractor, on record 
herein, was sufficient to trigger accrual and reg. 1.451-3(d)(2)(ii), (iii), and 
(iv) provides that profit minus disputed amount is reportable in year of 
completion and acceptance. Charles G. Smith 
ADDITIONS TO TAX 

See also NONRESIDENT ALIENS. 

Fraud—Computation—Based on Deficiency in 2d Notice or on 
Difference Between Tax Liability on Return and as Finally 
Determined.—Contrary to petitioners’ contention that addition to tax 
for fraud determined in second deficiency notice, which was herein deter- 
mined to be valid, should be limited to 50% of deficiency determined, 
Court determined that sec. 6653(b) addition to tax was properly applied to 
difference between petitioners’ correct tax liability and tax liability 
shown on return, since under case law 1939 Code sec. 293(b) addition to 
tax for fraud was applied to difference between liability and amount 
shown on return, and minor textual changes in enactment of sec. 6653(b) 
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ADDITIONS TO TAX—continued 


in 1954 Code were merely codification of case law under 1939 Code. M. 
in DOMOM ... nee ene 


Fraud—Computation of Penalty—Assessment and Payment of 
Tax After Audit and Before Mailing of Deficiency Notice.— 
Where petitioners’ joint returns for 1962 and 1963 contained fraudulent 
understatements of taxable income and tax due, and, after Commissioner 
had commenced audit of petitioners’ returns but before mailing of 
deficiency notice, Commissioner assessed and petitioner paid correct tax 
due, Court sustained Commissioner’s subsequent determination that 

etitioners were liable for sec. 6653(b) fraud penalty applied to difference 
etween correct tax due and tax shown on petitioners’ returns for each 
year, since (1) computations were in accordance with secs. 271 and 293 
(1939 Code) and judicial construction thereof, (2) comparison of 1939 Code 
provisions with similar 1954 provisions in secs. 6211 and 6653(b) revealed 
minor differences which merely reflected codification of principles of law 
well-settled under 1939 Code, and (3) assessment and payment before 
Commissioner mailed notice of deficiency was not sufficient basis to 
deprive Commissioner of fraud penalty to which he was otherwise 
entitled. Papa v. Commissioner and Levinson v. United States, followed. 
eas 2. eens... = a cae ee ee BRE ee 


Fraud—Partner in Gambling Operation—Clear and Con- 
vincing Evidence Required.—Commissioner failed to prove by clear 
and convincing evidence that petitioner, partner in gambling operation, 
was liable for sec. 6653(b) fraud penalty, since etitioner denied having 
knowledge of “inadequate records notice” to Ht s partner, notice itself 
was inadequate to conclude partner was informed that netting of wins and 
losses was improper, and under circumstances partner’s knowledge could 
not be imputed to petitioner; moreover, even assuming partnership’s 
operation violated State and Federal law, such fact alone was insufficient 
to prove fraud in filing returns. Gene P. ial lillie 


Late Filing—New Matter in Amended Answer or Asserted in 
Deficiency Notice—Burden of Proof and Reasonable Cause.— 
Where Commissioner asserted sec. 6651(a) 5% addition to tax based on his 
belief that petitioner’s taxable year ended Feb. 28, 1969, and that return 
filed May 19, 1969, was 4 days late, and, after subsequently conceding that 
return was mailed on May 14, 1969, and that final taxable year ended on 
Jan. 22, 1969, date of liquidation, Commissioner in amended answer 
asserted 10% penalty for failure to file within prescribed period, Court 
determined (1) burden of proof shifted to Commissioner, since under facts 
amended petition contained “new matter” which increased deficiency and 
did not clarify or develop original determination, (2) Commissioner 
carried such burden and proved petitioner’s reliance on accountant to 
perform duty of filing return was not reasonable cause for failure to 
timely file, and, (3) therefore, 10% penalty was properly imposed, follow- 
ing Rev. Rul. 73-133 under which petitioner’s return was filed when 
received for sec. 6651(a)(1) purposes. Sanderling, Inc______--__--_~- 

Negligence—Computation— rag on Difference Between Tax 
Liability Redetermined and Tax Reported on Return.—Where 
petitioners conceded imposition of sec. 6653(a) negligence penalty with 
respect to conceded adjustments made by Commissioner but contested 
imposition of penalty caused by disallowed operating loss deduction, 
Court determined in light of statutory language and case law that 
negligence penalty applied to difference between tax liability redeter- 
mined and tax sapeebel on return. Angelo Jd. Bianchi ______-_---~-- 

Negligence—Reasonable Cause—Reliance on Expert Advice.— 
Where X bank sought on behalf of banks Y and Z to increase deductions 
for additions to bad debt reserves and underpaid part of taxes, negligence 
penalty was not imposed under sec. 6653(2), since X relied on advice of 
expert in bank income taxes in taking disallowed deduction. Industrial 
Valley Bank & Trust Co 
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ALIMONY 


Installment Payments—Unconditional Under Decree—Modifi- 
cation Under State Law.—Where petitioner H’s divorce decree 
unconditionally awarded W specific sum of money payable in monthly 
installments over period of less than 10 years, Court determined (1) on 
face of document, such payments were not periodic under sec. 71(a)(1) and 
were not subject to contingency referred to in regs. and therefore were not 
deductible as alimony under sec. 215, and (2) contrary to H’s contention, 
payments could not be made contingent under Oklahoma statute pro- 


viding for termination of alimony payments on death or remarriage of 


recipient, since in light of case law, statute applies only to decrees con- 
taining termination provision, and modification cannot be made once 
decree becomes final. John Q@. Adams _________-»_-_- > 


Lump-sum Offset Payment—Retroactive Alimony or Property 
Settlement—Periodic Requirement.—Where petitioner W, under 
New Jersey court order, was required to pay $20,000 to petitioner H 
because of her conversion of jointly owned stock and H was required by 
same order to pay W $20,000 designated as “accumulated alimony” for 
approximately 2 years before order, Court determined on facts that (1) by 
offsetting amounts, never actually exchanged, H was considered as having 
paid W $20,000, and (2) such amount although characterized as 
“accumulated alimony” was neither includable in W’s gross income under 
sec. 71 nor deductible by H under sec. 215, since payment was in settle- 
ment of property rights dispute and not in discharge of any obligation 
imposed on A “because of the marital or family relationship,” and as such 
was capital in nature; moreover, assuming arguendo that payment was in 
nature of support, such payment was not * ‘periodic’ "and could not qualify 
under sec. 71(a)(1). Martha P. Pierce ELE arseetars 


Payments Under Oral Agreement Before Divorce— _W’ s Chari- 
table Contributions Made From Transferred Funds—Head-of- 
Household Return.—Where before his divorce petitioner H made pay- 
ments under oral agreement to W for her and their children’s support and 

was divorced before end of taxable year in which W made charitable 
contributions from such funds, Court determined (1) H was not entitled to 
deduction under sec. 215 for support payments made under oral agree- 
ment, which did not satisfy sec. 71(a) requireme nts, (2) H was not entitled 
to claim benefit of head-of-household income tax rate specified in sec. 1(b), 
since on facts petitioner’s household did not constitute principal place of 
abode for any of his children within meaning of sec. 2(b)(1)(A), and (3) H 
could not deduct charitable payments made by W absent prior agreement 
as to disposition of funds he transferred to her. Mack R. Herring __ ~~~ 

Periodic or Installment Payments—Stipulated Agreement or 
Decree as Source of Obligation—Statutory Requirements.— 
Where oral agreement between H and petitioner obligated H to pay her 
lump sum in lieu of cE payable over 121 months, first payment to be 
and was made Nov. 1, 1965, and agreement was stipulated, transcribed, 
and accepted by Court on Oct. 29, 1965, and was incorporated into inter- 
locutory decree of divorce entered on Nov. 30, 1965, Court determined 
that payments were to be made over period in excess of 10 years and 
hence were periodic and taxable income to petitioner, since (1) under 
California law and on facts, including parties’ intent that agreement con- 
form to requirements of sec. 71(c)(2), source of H’s legal obligation to make 
installment payments was court-transcribed oral stipulation made in open 
court, rather than interlocutory divorce judgment, and (2) court trans- 
cription and acceptance of agreement met writing requirement under sec. 
71. Betty C. Prince 
AMORTIZATION 


Educational Expense—As Cost of License to Practice Law— 
Personal or Capital Expenditure.—Where petitioner claimed sec. 
167 amortization deduction for college and legal education expenses as 
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AMORTIZATION—continued 


part of cost of license to practice law, Court determined education 
expenses, cost of bar review course, and related material were non- 
deductible personal expenses under sec. 262, since costs of “minimum 
educational requirements for qualification in *** employment” are 
“nersonal expenditures or constitute an inseparable aggregate of personal 
and capital expenditures” for which preeminence of sec. 262 over sec. 167 
precludes any amortization deduction, but $25 license to practice in N.Y. 
was capital expenditure amortizable over petitioner’s life expectancy. 
fuel A. Geena... | eee ee eee 2 


BAD DEBTS 


Payments Under Guaranty Agreement—Nonbusiness Bad 
Debt or Losses in Transaction Entered Into for Profit—Capital 
Loss Limitations.—Where petitioner, having guaranteed obligations of 
corporation organized to operate retail discount store which failed, settled 
lawsuits filed against him as guarantor, contrary to his contention that 
debts were noncorporate and fully deductible under sec. 166(f), Court 
determined that under case law settlement payments were deductible 
only as nonbusiness bad debts under sec. 166(d) subject to sec. 1211 capital 
loss limitations; moreover, under Golsen rule and Ninth Circuit case law, 
petitioner’s losses were deductible only under sec. 166 provisions, 
notwithstanding previous Court decisions that absent subrogation right or 
other debt arising in favor of guarantor upon his making guaranty 
payment, losses are deductible as losses incurred in transaction entered 
into for profit under sec. 165(c)(2). Winston Stoody_____________-- 

Reserve Additions—Loan Portfolios—Merging Banks.—Where 
X bank sought, on behalf of banks Y and Z, toe increase deductions for 
additions to bad debt reserves, thereby increasing net operating losses and 
giving rise to loss carrybacks, Court upheld Commissioner’s determina- 
tion under Rev. Rul. 68-630 that loans sold by X to Y and Z few days prior 
to merger were not “representative” of their ordinary portfolios of 
customer loans and could not be taken into account in computing loan 
base; however, Y’s $200,000 loan to mortgage company, X’s subsidiary, 
was “representative,” since primary purpose was to make money available 
and not to enlarge tax deductions. Industrial Valley Bank & Trust Co 

Reserve Additions—Reconciling Entries on Tax Returns Not 
Equivalent to Book Entries—Savings and Loan Associations.— 
Where petitioners, building and loan associations, computed their annual 
additions to reserves for bad debts under “percentage of taxable income 
method,” crediting accounts with yearend approximations of year’s bad 
debt deductions without adjusting entries on book accounts when returns 
were filed and precise amounts of available deductions became known, 
Court determined that petitioners’ deductions were limited to extent 
amounts credited to reserve accounts were less than maximum deduction 
otherwise available for percentage of taxable income method, since 
petitioners’ reconciling entries on Schedule M did not substitute to render 
deductible amounts not credited to reserves by book entries. Centralia 
Federal Savings & Loan Asem... 2 254 2 


Reserves—Qualification As—Savings and Loan 
Associations.—Where petitioners, X and Y, domestic building and loan 
associations, credited their bad debt additions to Federal insurance 
reserves and reserves for contingencies which together were considered as 
single reserve with purpose of serving as statutory bad debt reserve on 
qualifying loans, Court determined under case law that, even though 
under sec. 593 petitioners should have credited bad debt deductions to 
“reserve for losses on qualifying real property loans,” reserves constituted 
reserve for losses on qualifying loans and neither their irregular nomen- 
clature, original extraneous balance, nor Y’s failure to charge bad debts 
and recoveries against reserve was fatal to deductions; moreover, under 
legislative history and case law, theoretical potential for charges against 
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BAD DEBTS—continued " 


reserve of losses other than bad debts did not warrant disallowance of bad 
debt deduction absent any such charges in practice. Centralia Federal 
eg gE Re eee awe ee 


Stockholder/Employee Loans to Corporation—Dominant 
Motive—Business or Nonbusiness.—Where petitioner, 25% share- 
holder and emplovee of corporation X in 1970 incurred bad debt loss 
arising from loans to X, Court determined loss was nonbusiness bad debt 
aes vg under sec. 166(d) and subject to limitations on short-term 

— loss because under facts petitioner, who received no corporate 

ary and had pattern of loaning to corporations in which he had invest- 
mn was unable to demonstrate his dominant motive for making loan 
was related to his employee status. Putoma Corp _-_ 


BASIS 
See COMPENSATION and DEPRECIATION. 


CAPITAL EXPENDITURES 
See also other titles. 


Overhead—Includability in Cost of Railroad Cars—Capital 
Expenditure or Expense.—Certain overhead costs, including holiday 
and vacation pay, payroll taxes, and health and welfare benefits appli- 
cable to direct labor, payroll taxes and health and welfare benefits appli- 
cable to indirect labor, and cost of transporting materials on its own lines, 
incurred by petitioner railroad in its freight car building and rebuilding 
program must be capitalized under sec. 263 as part of cost of freight cars 
under accepted accounting practice and established tax principles, since 
under facts petitioner’s method of expensing cost of such items distorted 
its income. Louisville & Nashville Railroad Co ___________-_-~~- 


Railroad Costs—Welding and Heat-Treating and Flame- 
Hardening Rail—Expense or Capital Expenditure as Better- 
- ps railroad which used retirement- 
replacement- betterment method of accounting incurred costs in welding 
rail into continuous lengths and in heat-treating and flame-hardening rail, 
contrary to petitioner’s contention that costs should be currently 
expensed as added cost of rail, Court determined on facts that costs should 
be capitalized under sec. 263 as betterments, since under petitioner’s 
accounting method betterments include expenditures with respect to 
replacements which substantially increase usefulness, capacity, efficiency, 
or life of property or contribute to its durability. Louisville & 
Nashville inelivend De wei 

Realty—Acquired by Inheritance— Valuation. —W here peti- 
tioner’s basis in 15.987-acre tract which he sold in 1968 depended on its 
value in March 1944, when he inherited his interest in property, Court 
determined fair market value of property at date of decedent’s death by 
considering factors, including land topography, highest and best possible 
use for tract at that time, accessibility of tract, and comparable land sales 
in immediate vicinity. Milton J. Noell _ See 22, Oe oe 

Subdivision Lots—Allocability of Pro Rata Cost of Airport 
Facilities—Retained Ownership for Commercial Exploitation.— 
Where petitioner and partner subdivided tract into homesites and built 
adjoining airport facilities which allowed homeowners to taxi private 
aircraft alongside their homes, Court determined that cost of constructing 
airport facilities could not be allocated to basis of lots sold, since 
subdivider retained sufficiently complete ownership and control over 
airport facilities for ancillary but independent commercial exploitation, 
notwithstanding contractual obligations to homeowners, and cost of 
facilities could be recovered in subsequent sale or through depreciation 
and income from commercial usage. Milton J. Noel] _______------~- 

Supreme Court Admission—IRS Attorney—Capital 
Expenditure or Business Expense.—Where petitioner, an IRS 
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CAPITAL EXPENDITURES—continued 


attorney, sought to deduct cost of gaining admission to practice before 
U.S. Supreme Court, Court sustained Commissioner’s disallowance of 
deduction, since costs were capital in nature for an intangible asset with 
useful life beyond 1 year which were amortizable over petitioner’s life 
expectancy. 001 A. SRATOR — .... kb gbsindiin a capaeewnckun 


CAPITAL GAINS AND LOSSES 


See also EMPLOYEES’ TRUSTS, INCOME, and 
PARTNERSHIPS. 

Indemnification of Ship’s Guaranteed Income—Sale of 
Corporate Securities—Capital Loss or Joint Venture Expense. 
Where petitioner corporation X and corporation Y in 1961 sold 100% of 
securities in Z corporation under complex arrangement which in effect 
guaranteed specified earnings of tanker, only asset of substance, Court 
determined, contrary to petitioner’s contention, that petitioner's relation- 
ship with corporations possessed few, if any, indicia of joint venture, so 
that upon final termination of arrangement in 1965 and 1966, petitioner’s 
losses, based upon its share of amount by which actual earnings of tanker 
fell short of projected earnings, were not deductions from ordinary income 
but in substance represented adjustment to 1961 sales price and were 
capital losses, subject to statutory limitations within principles of 
Arrowsmith v, Commissioner, 344 U.S. 6. Federal Bulk Carriers, Inc_ 

Sale of Depreciable Property to Spouse—Pendency of 
Divorce—Treatment of Gain as Ordinary Income.—Where 
petitioner W sold her community interest in ranch to H at substantial 
gain under property settlement aggreement, Court determined on facts 
that sale occurred not after Aug. 6, 1969, divorce, as W contended, but on 
May 21, 1969, when parties intended that H assume burdens and benefits 
of ownership, since agreement was not conditional on divorce and contem- 
plated present sale and conveyance, and even though divorce was pending, 
parties were husband and wife under California law, so that under sec. 
1239 petitioner W’s gain attributable to depreciable property was 
ordinary income. Elizabeth L. Deyoe___.__._.______.._--_-----_~- 

Sale or Exchan; e of Patent Rights—Transfer of Undivided 
Interest in All “Substantial Rights”’—Capital or Income.— 
Petitioner was entitled to capital gains treatment under sec. 1235 on 
amounts received for allowing transferees to use his patented “Catacarb 
Process” under 3 agreements in which petitioner transferred “undivided 
interest” in patent rights and under 5 agreements in which he transferred 

“undivided 1% interest” in such rights, since on facts petitioner trans- 
ferred “undivided interest” in right to make, use, and sell patent and did 
not limit or restrict rights transferred in significant manner or retain any 
substantial patent rights; moreover, for purposes of sec. 1235 in deter- 
mining whether transfer of “undivided interest” in “all substantial 
rights” occurred, proper focus should be on substantiality of rights trans- 
ferred and retained and not on size or extent of “undivided interest” 
transferred. Allon G. Bick Me ye?’ <i ntti mediniemmsasosnncciir 

Worthless Stock—Preincorporation Stock Subscriptions 
Conditioned on Adoption of Sec. 1244 Plan—Capital or Ordinary 
Loss.—Where corporation came into existence 4 days before adoption of 
sec. 1244 plan, contrary to C ommissioner’ s contention that stock did not 
meet sec. 1244 requirements because under State law preincorporation 
agreement subscriptions were accepted and petitioners became share- 
holders when corporation came into existence, Court determined that 
stock did not issue before adoption of plan, since at time articles of 
incorporation were filed petitioners fully interided the preincorporation 
stock subscriptions be conditioned on adoption of sec. 1244 plan, and their 
investment was consistent with sec. 1244 requirements and purposes of 
encouraging flow of new funds into small business, so that petitioners 
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CAPITAL GAINS AND LOSSES—continued 


were entitled to ordinary loss deduction on worthlessness of such stock. 
Pee is Der oe Lecce, Soe 


COMMUNITY PROPERTY 
See ESTATES AND TRUSTS, INCOME, and TRANSFEREES. 
COMPENSATION 


Employee’s Nonstatutory Stock Option—Income Realized on 
Removal of Restriction—Basis of Stock on Subsequent Sale.— 
Where petitioner acquired through his employment in 1967 a 
nonstatutory stock option which he exercised on June 10, 1968, acquiring 
stock with sale restrictions which were removed on March 14, 1969, and 
on March 19, 1969, petitioner sold one-third of stock, Court determined 
that petitioner realized ordinary income from services on March 14, 1969, 
when stock sale restrictions were removed, in amount of difference 
between fair market value of stock without sale restrictions as of June 10, 
1968, and cost of stock, which amount was added to basis of stock, since 
under reg. 1.421-6(d) realization of income from receipt of option without 
ascertainable fair market value is deferred until lapse of stock restric- 
tions. Commissioner v. LoBue, 351 U.S. 243, followed; Robert Lehman, 17 
T.C. 652, no longer viable in light thereof. Olaf B. Lighthill_____-_~ ~~ 
CONTRIBUTIONS 

See also ALIMONY and CORPORATIONS. 


Charitable—Demand Promissory Note of Pledgor—Not “Pay- 
ment.”—Petitioner’s non-interest-bearing cognovit demand promissory 
note, executed and delivered under conditional pledge made in 1971 to 
1972 Jewish Welfare Fund Appeal whereby he agreed to pay and did pay 
amount in equal installments during 1972, was not deductible in taxable 
year 1971 as charitable contribution, since delivery of note by petitioner- 
pledgor was not “payment” of pledge within meaning of sec. 170(a\(1), 
even though petitioner had resources to satisfy note on demand at all 
times material. Norman Petty, followed. Sheldon B. Guren_______-~- 

Charitable—Railroad’s Transfer of Easement to City—Receipt 
of Quid Pro Quo.—Where petitioner interstate railroad conveyed ease- 
ment to City of Birmingham to enable City to construct underpass under 
petitioner’s property in consideration for City’s construction of new sub- 
way and baggage room and installation of transfer room in connection 
with petitioner's new passenger station, Court determined that transfer of 
easement was not gift and petitioner was not entitled to deduct entire or 
any part of fair market value of easement as charitable contribution 
under sec. 170, since transfer of property was part of carefully integrated 
business transaction through which petitioner expected to receive and did 
receive economic benefits commensurate with value of transferred prop- 
erty. Louisville & Nashville Railroad Co 


CORPORATIONS 
See also other titles. 


Corporate Identity—Recognition for Tax Purposes— 
Organized to Avoid State Usury Laws.—Corporation, formed to 
obtain financing at interest rate in excess of that imposed by State usury 
laws on loans to individuals to enable petitioner-partners to construct and 
operate apartment complex, was not merely nominee whose existence 
could be ignored for tax purposes, since under case law corporation’s 

urpose and activities, including facts that title of property was trans- 
erred to corporation, and that corporation executed documents relating 
to financing, acted in its own name with respect to property, and was 
formed with “business purpose” of avoiding usury laws, were sufficient to 
require recognition of its existence as taxable entity, so that net operating 
losses in taxable years were those of corporation and not of partnership. 
William B. Strong 
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CORPORATIONS—continued 

Liquidation—Sale of Subdivided Land—Collapsible Corpora- 
tion.—Where petitioner corporation purchased farmland and buildings, 
which it held primarily as industrial subdivision for sale to customers in 
ordinary course of its business, contemplated liquidation while obligating 
itself to construct roads on property, and realized only 9.3 percent of its 
total taxable income from property before forming intent to liquidate, 
Court determined petitioner was collapsible corporation within meaning 
of sec. 341(b)(1) when it adopted plan for complete liquidation, so that it 
must recognize under sec. 337(c)(1)(A) gain realized from sale of assets 
after adoption of liquidation plan. Manassas Airport Industrial 
POPE, Ce one renee ae noe eran ieee Sees see 

Stock Transfer to Charity—Anticipation of Liquidation— 
Liquidating Dividend or Contribution.—Where petitioners, who 
owned all shares of X corporation, donated 77% of shares to charitable 
organization after plan of liquidation was adopted authorizing officers to 
pay debts and distribute remaining assets, Court determined that trans- 
fers to charity constituted anticipatory assignment of liquidation proceeds 
by petitioners, who were tax able on capital gain resulting from subsequent 
redemption of such shares under plan of complete liquidation, since in 
light of case law liquid: ation had proceeded to such extent that actions 
amounted to actual declarat of liquidating dividends. Horace E. 
Allen 


CREDITS AND EXEMPTIONS 

See also DEPRECIATION 

Dependent Daughter—Over Half of Support—Burden of 
Proof.—Court determined that petitioner W was entitled to dependency 
exemption for daughter in 1966 and 1967, since on evidence and under sec. 
152(a) W provided more than one-half of her daughter’s total support in 
1966, and as to 1967 W, as custodial parent, clearly established that under 
sec, 152(e) her support payments were in excess of those provided by H, 
who had provided at least $1,200 for daughter’s support. Martha P. 
PIOPCG qe i hi een on en a gle See et 

Foreign Tax Credit—Dolla r Cost—Exchange Rate When Paid 
or at End of Taxable Year.—Where petitioner corporation used 


foreign exchange rates in effect at close of fiscal 1967 to translate its 
accrued United Kingdom tax liability from pounds sterling into U.S. dol- 
lars for purpose of claiming foreign tax credit for such year, Court 


required redetermination of credit to reflect dollar cost of foreign taxes at 
time of payment, since (1) sec. 905(c) speaks in terms of determination 


where taxes paid differ from amounts claimed as credits and correlates 
treatment of refunds of foreign taxes with differences between amounts 
claimed and amounts paid, and (2) Commissioner’s position herein coin- 
cided with purpose of foreign tax credit, to prevent double taxation, and 
was consistent with his position of long standing which was supported by 


case law and enactment of foreign tax credit readjustment provisions. 
Comprehensive Designers international BOG oO scr eS o 2 

Investment Credit—Airport Facilities in Subdivision— Year 
Placed in Service, Etc.—Court determined petitioner was entitled to 
full investment credit in 1968 on airport runway and 2 main taxiways, 
since (1) even though petitioner failed to claim credit on return, on facts 
Commissioner was not prejudiced by presentation of issue at trial, and 
investment credit question was ancillary to issue of whether construction 
cost of airport facilities should be added to basis of subdivision lots, (2) 
under secs. 38 and 46 and regs. runway was not “in a condition or state of 
readiness” in 1967 as Commissioner contended and was not placed in 
service until paved in 1968, and (3) Commissioner’s contention, that there 
was no evidence establishing useful life from which investment credit 
could be established, was rejected, considering Commissioner stipulated 
depreciation allowable in 1968. Milton J. Noell 
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CREDITS AND EXEMPTIONS—continued 

Investment Credit—Pre-Termination Property—Bindin 
Contract Requirement.—Where (1) petitioners’ piesa S corporation X 
entered into negotiations with manufacturer in October 1968 to construct 
a dragline meeting X’s special specifications for strip-mining use, (2) 
manufacturer on Feb. 18, 1968, indicated it could provide dragline, and 
X’s representative gave oral purchase commitment, and (3) X_ rejected 
manufacturer’s proposed dragline in May 1969 but accepted a December 
1969 proposal, signed written contract in February or March 1970, and 
equipment was delivered thereunder, Court determined on facts’ that 
dragline was not acquired under contract which was, on Apr. 18, 1969, and 
at all times thereafter, binding on X, so as to qualify it as “pre-termina- 
tion property” under sec 49(b)(1) for purpose of investment credit. David 
See on oe ; niicabtiiiliea 

Investment Credit—Sec. 38 Property—Fence as Integral Part 
of Manufacturing or Production Operation.—Where petitioners 
operated automobile wrecking yard in which vehicles were disassembled 
and usable parts were selected, cleaned, and held for sale, Court 
determined that petitioners were entitled to sec. 38 investment credit for 
chain link fence constructed to keep thieves out of yard, since in light of 
legislative history and liberal standards employed by courts in construing 
investment credit, operation constitutec “manuf acturing” or “pro- 
duction,” and fence was used as “integral part” of operation within mean- 
ing of sec. 48(a)(1)(B)(i). Dolph Spalding ___________________-__-~- 

Investment Credit Recapture—Sec. 38 Property—Involuntary 
Foreclosure Sale as Disposition. Involuntary foreclosure sale of sec. 
38 property held by subch. S corporation, of which petitioners were share- 
holders, was disposition within meaning of sec. 47(a)(1), since, contrary to 
petitioners’ contention that Congress contemplated application of 
recapture rule only in event sec. 38 property was disposed of voluntarily 
or in a proceeds-producing transaction in which potential for abuse 
existed by those seeking multiple credits, Court was unable to find basis in 
statute and regs. thereunder or legislative history and case law on which 
to exclude foreclosure sale from application of sec. 47(a)(1), so that share- 
holders were liable for investment credit recapture tax. William J. 
Bremer, Jr____ 


DEDUCTIONS 


FHA Apartments—Corporate Transfers to Shareholders— 
Operating Losses Attributable to Depreciation and Interest.— 
Where corporate grantors gave to petitioner stockholder/partners quit- 
claim fon 3 covering rental apartment projects built other FHA loan 
guarantee programs to enable petitioners to deduct operating losses on 
their individual returns, deeds were subject to agreement reserving to 
grantors all rights and obligations except right already enjoyed by grantee 
stockholders to receive “surplus cash” generated by property rentais, 
FHA had not approved transfers, and petitioners failed to show that 
retention of “residual receipts” by grantors was in substance and form 
management fee, Court determined petitioners did not acquire present 
interest in property to warrant deduction by them of depreciation and 
mortgage interest. David F. Bolger, distinguished. Maclin P. Davis, Jr - 
DEFICIENCY NOTICE 

See also ADDITIONS TO TAX 

See also RULES. 

Fraud—Second Notice Issued After Tax Court Decision— 
Jurisdiction.—On discovery that petitioners’ 1964 tax return was 
fraudulent, Commissioner was entitled to issue second deficiency notice 
determining additional tax deficiency and addition to tax for fraud, 
contrary to petitioners’ contention that Tax Court decision, which was 
entered under parties’ stipulation in case where Commissioner 
determined deficiency based on adjustment of item disclosed in 1964 
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DEFICIENCY NOTICE—continued 


return and which had become final, was res judicata as to such year, since 
in light of legislative history sec. 6212 provides for such second notice in 
case of fraud, and, when petition is filed therefrom, this Court has 
jurisdiction under sec. 6213 to redetermine deficiency and addition to tax 
under sec. 6653(b). M. William Breman_______-___-_-__---_-~- 


Incorrect Taxable Year—Corporate Liquidation Before Period 
Stated—Tax Court Jurisdiction.—Deficiency notice issued for 

etitioner corporation’s taxable year ended Feb. 28, 1969, conferred 
jurisdiction on Tax Court, even though Commissioner conceded petitioner 
was liquidated and its taxable year ended on Jan. 22, 1969, since notice 
was based on petitioner’s final tax period and covered its entire correct 
taxable year. Sanderling, Inc 


DEPLETION 


Sod—Classification as Natural Deposit—Ultimate Exhaustion 
of Topsoil.—Contrary to Commissioner's contention that petitioner in 
business of planting and cultivating sod for sale was engaged in farming 
activity with forseeable diminution of capacity of land to produce crops 
and that petitioner was not entitled to deduction for depletion of topsoil 
removed and sold with sod, Court made no distinction between sale of sod 
and sale of topsoil, which in place was concededly “natural deposit,” and 
determined that by definition sod is “natural deposit,” sale proceeds of 
which were subject to cost depletion allowance under sec. 611(a), consider- 
ing that after 16 cuttings, topsoil would be exhausted and replenishment 
would not be economically feasible. John W. Meyers, Jr 


DEPRECIATION 


See also DEDUCTIONS and EXPENSES—TRADE OR 
BUSINESS. 

Railroad Relay Rail—Retirement-Replacement-Betterment 
Method—Salvage Value of Reusable Rail.—Court determined that 
petitioner interstate railroad which used retirement-replacement-better- 
ment method of accounting must reduce its depreciation deduction for 
replaced or retired rail by current fair market value of rail recovered for 
reuse computed by averaging current cost of new rail and price for scrap 
rail during years in issue, since under petitioner’s method charging to 
expense current costs of rail replacements, salvage value pee | to 
replaced rail, which reduces charges to expense, must reflect current costs 
to prevent obvious distortion in allowable depreciation deduction. 
Louisville & Nashville Railroad Co 


Railroad Safety Facilities—Federal Aid—Qualification as 
Capital Contribution.—Where before June 22, 1954, petitioner inter- 
state railroad constructed grade crossing safety devices and protection 
equipment with Federal highway aid, Court determined that assets con- 
structed or acquired with public funds were not contributions to peti- 
tioner’s capital under sec. 113(a)(8), and hence were not depreciable under 
sec, 167, since petitioner did not bargain for or give consideration for 
facilities, governmental bodies did not intend to contribute to petitioner’s 
capital but to protect public safety, and resulting benefit to petitioner was 
incidental. Louisville & Nashville Railroad Co____________-__~ 

Railroad Tunnel and Tracks—Investment Credit—Single 
Asset or Individual Components.—Where petitioner built railroad 
tunnel and tracks and contended that tunnel should be viewed as single 
asset and all costs attributable to its construction should be depreciated 
over its life, or alternatively, if components of tunnel are considered 
separately, none of them are useful beyond stipulated 50-year life of 
tunnel lining, Court treated tunnel components separately and (1) denied 
depreciation deductions and investment credit for grading and tunnel 
bore and depreciation deduction for easement obtained for its construc- 
tion and operation, since petitioner failed to establish useful life of these 
assets, (2) allowed depreciation and investment credit for costs of 
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DEPRECIATION—continued 


excavating earth above tunnel lining and temporarily relocating utility 
lines, sewer lines, etc., since on replacement of original lining, these costs 
will again be incurred, and (3) allowed investment credit for costs of 
erecting chain link fences and gates around tunnel project, since these 
were integral parts of furnishing transportation within definition of “sec. 
38 property” in sec. 48(a). Spartanburg Terminal Co__________-_-~- 

Rental Property—Basis and Useful Life—Additional First- 
Year Election.—Where petitioner purchased rental property for which 
he claimed remaining useful life of 15 years, concluding property was 
inexpensively and poorly constructed, and at time of trial claimed addi- 
tional first-year depreciation on personal property purchased with rental 
building, and Commissioner refused to mt an any depreciation, Court on 
evidence sustained petitioner’s contention of useful life, under Cohan 
adjusted allocation of basis, and under regs. and case law denied 
petitioner’s claim to sec. 179 additional first-year depreciation allowance, 
since petitioner failed to make timely election. Joel A. Sharon 


DISTRIBUTIONS 


Partial Stock Redemption—Controlled Corporation—Divi- 
dend Equivalence.—Where petitioner owned all of voting preferred 
stock in family corporation, which in 1964 redeemed portion thereof, and 
after redemption petitioner continued to own all outstanding voting stock 
and to control corporate management until 1968 when corporation 
redeemed balance of her stock for more than $1 million, Court deter- 
mined that 1964 redemption of voting stock was “essentially equivalent to 
a dividend” under sec. 302(b)(1), since under facts distribution did not 
meaningfully reduce her. interest in corporation, and petitioner failed to 
show that she was without control over redemption because of binding 
plan to terminate her stock interest. United States v. Davis, 397 U.S. 301. 
SEE Oe Rape ae See Ee ee 


Payment of Shareholders’ Personal Expenses—Controlled 








Corporation—Dividend Equivalence.—Amount expended by 


corporation for upkeep and maintenance of dominant shareholders’ 
residence, absent any business advantage, under case law was equivalent 
to dividend distribution to shareholders, but amount paid for country 
club dues of sons who were also shareholders was benefit to sons and was 
not taxable to petitioners. Blanche S. Benjamin 


DIVIDENDS 
See also DISTRIBUTIONS. 


Bargain Purchase of Corporate Property by Shareholder’s 
Relative—Benefit to Shareholder—Taxability as Constructive 
Dividend.—Where director/shareholder A controlled his family’s 37% 
interest in X corporation, sale by X of corporate property to A’s son-in-law 
for amount determined herein as less than fair market value, or % of 
actual value, constituted constructive dividend to A, since on facts, even 
though A did not control X and only owned 1% of X’s stock, he was unable 
to present evidence that he did not exercise substantial influence in 
causing sale; moreover, A personally enjoyed constructive dividend, since 
he was able to confer benefit on member of his family. Robert M. 
pO ile TE ie 


EMPLOYEES’ TRUSTS 
See also PENSION PLANS. 


Employer’s Contributions—United Kingdom Interim Pension 
Trust—Deductibility.—Petitioner’s employer contributions to interim 
foreign situs pension trust, which it created in 1966 for its United King- 
dom employees pending future creation of definitive trust and subject to 
naeridt dhiieton by future definitive trust deed, were not deductible 
under sec. 404(a)(4), since uncertainty of pension terms before execution of 
definitive deeds and rules precluded qualification under sec. 401(a) which 
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EMPLOYEES’ TRUSTS—continued 


requires “definitive written program” for payment of “definitely 
determinable benefits”; however, contributions to interim pension trust 
were deductible under sec. 404(a)(5) to extent employees’ rights therein 
were not subject to change by definitive trust and were nonforfeitable. 
Comprehensive Designers International, Ltd __________----- 

Lump-Sum Distribution—Termination of Pension Plan 
Effected on Sale of Mill—Capital or Income.—Where petitioner’s 
employer sold mill where petitioner was employed and terminated all 
mill employees’ participation in its pension plan on same day, as result of 
which petitioner’s accrued benefits in pension plan became fully vested, 
and he elected to receive his benefits in lump-sum payment which he 
treated as long-term capital gain on his 1972 income tax return, Court 
determined under terms of pension plan that distribution was not made 
because of petitioner’s separation from service as required under sec. 
402(a)(2) and must be treated as ordinary income, since on evidence peti- 
tioner’s right to receive distribution was engendered solely by termination 
of plan and resolutions passed in accordance with termination provisions 
within plan. Marcia K. Sarmir 


ESTATE TAX 
See TRANSFEREES. 
ESTATES AND TRUSTS 


Gross Estate—Incidents of Ownership in Life Insurance 
Proceeds—Community or Spouse’s Separate Property.—Where H 
was owner-beneficiary of insurance policy on life of W (decedent) and pre- 
miums were paid from community property funds, Court determined, 
contrary to Commissioner’s contention, that one-half of insurance pro- 
ceeds was not includable in W’s gross estate under sec. 2042 and that H as 
proceeds recipient was not liable for any deficiency in estate tax as trans- 
feree under secs. 6324(a)(2) and 6901(h), since Louisiana Code allows 
spouse to donate inter vivos share of community property, and evidence 
awed W had requisite intent that policy be H’s separate property. 
Estate of Viola F. Saia, 61 T.C. 515, followed. William i? Boreman pees 

Gross Estate—Legacy to Decedent—Disclaimer By 
Executors.—Where decedent was entitled to testamentary legacy from 
W at time of his death, and legacy was disclaimed by decedent’s executors 
within reasonable time of death of testatrix under applicable State law, 
legacy was not includable in decedent’s gross estate for purposes of sec. 
2001, since under State law timely legacy disclaimer by decedent’s 
executors prevented title to property bequeathed from vesting in 
decedent. Estate of Edward E. Hoenig ____-_--_-_---_------~-~- 

Gross Estate—Portion of Trust Corpus Attributable to 
Decedent /Cotrustee—Retained Powers.—Where decedent trans- 
ferred assets to trust for which she was one of cotrustees with power to 
distribute income and principal to beneficiary to provide funds for home, 
business, or any other purpose for her benefit, Court determined that 
value of property decedent transferred to trust was includable in her gross 
estate under sec. 2038(a)(1), since even though disposition of income was 
subject to objective standards under State law, power to distribute trust 
principal was not subject to objective standard and trustees’ discretion to 
do so was not limited in any way. Estate of Nathalie F. Bell_______- 

Gross Estate—Portion of Trust Corpus Attributable to 
Decedent’s Transfers—Valuation.—Contrary to Commissioner’s 
contention that value of portion of trust res includable in decedent’s 
estate was percentage of value of corpus as of alternate valuation date 
(Aug. 24, 1971), which was same percentage as of Dec. 26, 1950, transfer 
date, Court determined that value was to be determined without taking 
into account securities transferred by other grantor under Kinney 
principle, since specific assets transferred by decedent could be identified. 
Estate of Nathalie F. Bell 
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ESTATES AND TRUSTS—continued 

Gross Estate—Proceeds of Insurance Policy Designating 
Decedent’s W as Owner/Beneficiary—Premiums Paid From 
Community Funds.—Where decedent designated W as owner and bene- 
ficiary of term life insurance policy and paid premiums from community 
funds, one-half proceeds of policy were includable in gross estate as 
community property, since petitioner was unable to prove by clear and 
convincing evidence that decedent intended to make policy W’s separate 
property as required by State law to overcome presumption that proceeds 
were community property, and contrary to petitioner’s contention, 
language of Wash. Rev. Code Sec. 48.18.440 as construed by State’s 
highest court did not transmute policy to W’s separate property, merely 
because she was beneficiary thereof. Estate of W. Vincent Meyer____ 

Gross Estate—Residence Given to Daughter to Sell—Retained 
Possession or Enjoyment.—Where decedent who lived alone gave her 
residence to her daughter who planned to sell it and buy new residence in 
which decedent would reside, and decedent died before pending contracts 
for sale were closed while still residing in home, Court in light of case law 
rejected any limitation on application of sec. 2036(a)(1) where a decedent’s 
retained possession, enjoyment, or right to income might have ended 
before death if it did not actually do so, and determined that wording of 
statute was clear and unambiguous and should be interpreted literally so 
that old residence, in which decedent retained possession or enjoyment 
thereof for period which in fact did not end before her death, was includ- 
able in her estate. Estate of Florence Honigman ______________~- 


Gross Estate—Savings Account Trusts—Excludable Inter 
Vivos Gifts on Delivery of Passbooks.—Where decedent in 1965 
transferred to his niece passbooks representing 5 separate savings 
accounts he had established in his name in 1959 as trustee for his niece 
and each of her 4 children, Court determined that under Texas law 
accounts were valid revocable trusts not includable in decedent’s estate 
under sec. 2036 or 2038, since, on facts showing inter alia (1) decedent did 
not intend to use nor did he use any money in accounts, (2) he had no need 
for funds, and (3) beneficiaries were main objects of his affection, decedent 
intended to and did make valid inter vivos gifts of trust accounts on 
delivery of passbooks. Estate of Michael A. Doyle, distinguished. Estate 
OF OD i ION nk 6 ik Site rn nttncasancsnuie eee. 

Gross Estate—Stock Valuation—Corporate Keyman Insurance 
on Decedent.—Where decedent was president and sole shareholder of 
corporations receiving proceeds from keyman life insurance policies they 
owned on life of decedent, Court determined that under reg. 20.2031-2(f) 
insurance proceeds were to be taken into consideration, along with 
earnings, book value, and loss of decedent, in determining the value of cor- 
porate stock includable in decedent’s estate, since under new regulations 
adopted in April 1974 stock ownership alone in corporation is not 
sufficient to attribute incidents -of ownership of corporate-owned 
insurance policies to decedent. Estate of John L. Huntsman ___-_~~_~- 

Marital Deduction—Inter Vivos Trust—Equalization Clause 
Producing Maximum Deduction.—Where decedent H created inter 
vivos trust, which reserved income for himself for life and upon H’s death 
was to be divided into residual and marital pcrtions determined by trust’s 
“equalization clause” to produce lowest aggregate estate taxes on estates of 
H and surviving spouse W through marital deduction, with W to have 
income for life from marital portion and general power of appointment 
over residual portion at her Seat, Court determined value of property 
interest which passed to W under “equalization clause” qualified for 
marital deduction under secs. 2056(a) and 2056(b)(5), since W’s contingent 
interest indefeasibly vested at H’s death and did not violate terminable 
interest rule of sec. 2056(b)(1). Estate of Charles W. Smith______ ~~~ 


Trust—Expenditures to Maintain Trust Property Occupied by 
Beneficiary /Lessee—Deductibility as Distribution to 
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ESTATES AND TRUSTS—continued 


Beneficiary.—Expenditures made in 1966 or 1967 by testamentary trust 
for maintenance of property occupied by decedent’s widow, who was also 
principal income beneficiary under trust and lessee under lease arrange- 
ment entered into in 1925 before H’s death, were not deductible under 
secs. 651 or 661 as distributions to W as residuary beneficiary of testa- 
mentary trust, since trust expenditures depended not on W’s status as 
trust beneficiary, but on her status as lessee whose tenancy was created 
and defined by lease, and under facts, expenditures could not be 
considered personal but were expenditures for maintenance of trust_asset. 
Alfred I. duPont Testamentary Trust_____________________- 
Trust’s Last Taxable Year—Excess Deductions Available to 
Beneficiaries—Purchaser of Interest in Testamentary Trust as 
Beneficiary.—Where petitioner purchased interest in testamentary 
trust whose deductible expenses exceeded income for last taxable year, 
Court sustained Commissioner’s determination that phrase “beneficiary 
succeeding to the property of the estate or trust” as used in sec. 642(h) did 
not include a purchaser of trust interest in light of legislative history and 
case law, so that petitioner was not entitled to take pro rata share of 
unused deductions in terminal year of trust as a deduction against his 
personal income. Alan Nemser 
EVIDENCE 
See RULES. 
EXEMPT ORGANIZATIONS 
Business League—Qualification As—Rebates to Members 
Constituting Gross suoomte. Where petitioner, nonprofit organiza- 
tion for promotion of mobile home industry, sponsored trade shows in 
197] aa 1972 where exhibiti on space was rented at equal rates to 
members and nonmembers, and after each show petitioner made 
substantial rebates to member-exhibitors which in some cases exceeded 
their annual dues, Court determined that (1) for 1971 and 1972 petitioner 
failed to qualify as tax-exempt organization under sec. 501(c)(6), since part 
of its net earnings inured to benefit of private individuals, and (2) 
petitioner could not exclude from gross income the amount of show 
proceeds, since on facts petitioner had no preexisting obligation to rebate 
any portion of proceeds. Michigan Mobile Home & Recreational 
VORICIO TOOENO an. ec ee a eat 
Charitable Hospital—Qualification As—Retroactive Revoca- 
tion of Exemption.—Where petitioner, organized as nonprofit organiza- 
tion whose principal purpose was operation of hospital, was founded by 


physician whose clinic shared hospital building, supplies, and services and 
cared mostly for same patients, ind facts showed inter alia that petitioner 
made substantial unsecured loans to nursing home owned by founder and 
trust benefiting his children and th it petitioner paid expenses on behalf 
of some patients in nursing home thus preventing founder's nursing home 
from incurring bad debts, Court determined (1) portion of petitioner’s net 
earnings inured to benefit of founder, and petitioner did not qualify as 
tax-exempt organization under sec. 501(c)(3), and (2) Commissioner did not 
abuse his discretion in making retroactive revocation of tax-exempt 


ruling. Lowry Hospital Association ____________________--~-- 
EXPENSES—TRADE OR BUSINESS 

See also other titles. 

Accrued Unpaid Compensation—Canceled by Employees— 
Contingent Obligation to Pay.—Where petitioners A and B, share- 
holders and employees of petitioner corporation X, accrual basis taxpayer 
in 1970 canceled $260,000 of accrued compensation owed and prev iously 
deducted by X, Court determined that unpaid compensation was not 
properly accruable during taxable years and therefore was not deductible, 
since obligation which was conditional on future finding by corporate 
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EXPENSES—TRADE OR BUSINESS-—continued 


board of directors that its finances permitted payment did not constitute 
binding contract to pay under State and case law. Putoma Corp _____~ 

Automobile Travel Expenses—Steamfitter—Temporary or 
/here petitioner belonged to local union in 
and lived near V ashington, D.C., and because of work shortage was sent 
by union to job at Lusby, Md., to and from which he drove each working 
day, Court determined on facts that (1) employment was temporary in 
nature for first 5 months, before petitioner was offered job as foreman 
while rest of crew was laid off, so that costs of driving during this period 
were deductible travel expenses, and (2) employment thereafter was 
indefinite, so that costs of driving for such period were nondeductible. 
William B. Turner, 56 T.C. 27, vacated and remanded on Commissioner's 
motion by unpublished order, not applicable. Lawrence W. Norwood__ 

Bar Review Course, Bar Examination Fees, Etc.—Educational 
Expense or Cost of License to Practice Law—Business, 
Personal, or Capital Expenditure.—Where petitioner, an IRS 
attorney licénsed to practice law in New York, paid $230 to take 
California bar review course, $571 to take California bar examination, and 
$11 to be admitted to practice before two Federal courts in California, 
Court determined (1) cost of bar review course under case law was 
personal, nondeductible educational expense qualifying petitioner for new 
trade or business, since he could not practice law in California outside 
scope of IRS employment nor appear in its courts, and (2) expenses to take 
California bar examination and fees paid to gain admission to practice 
before California’s Federal courts were capital expenditures, amortizable 
over petitioner’s life expectancy rather than shorter useful life for which 
he aeepit\oaee es eet 8 a al 


Education—Master’s Degree in Social Work Earned by 
Teacher/Counselor—New Trade or Business.—Where petitioner 
had master’s degree in education, educational expenses incurred in 
obtaining a master’s degree in social work were nondeductible under sec. 
162 and regs., since such education went beyond merely improving her 
skills in teaching dyslexic (learning-disabled) children and counseling 
their parents on how to deal with them at home and led to qualifying her 
in a new trade or business, which profession petitioner did in fact enter 
after receiving her degree. Myron Burnstein________________-__~ 

Entertainment, Boat Operation, Etc.—Chiropractor— 
Substantiation Requirements.—Where petitioner-chiropractor kept 
receipts and monthly summaries of claimed business expense deductions 
for gifts, entertainment, meals, and boat operations and depreciation, 
Court sustained Commissioner’s disallowance of deductions, since 
petitioner failed to substantiate business purpose of expenditures and 
business relationship of persons entertained either by “adequate records” 
or “by sufficient evidence corroborating his own statement,” as required 
by sec. 274(d) and regs. Frank Paul Rutz_______________-_----~-- 


Home Office—Government Attorney—Sec. 262 Precedence 
Over Sec. 162.—Where petitioner, an IRS attorney who occasionally 
used one room in apartment as place for doing office work, deducted one- 
sixth of rental and other costs of apartment as “home office,” Court deter- 
mined expenses were nondeductible personal expenses, since, considering 
precedence of sec. 262 over sec. 162, petitioner failed to carry burden of 
showing portion of residence constituted place of business. Stephen A. 
Bodzin, 60 T.C. 820 (1973), revd. 509 F.2d 670 (4th Cir. 1975), cert. denied 
423 U.S. 825 (1975), will no longer be followed. Joel A. Sharon ___-_~--- 

Home Office—Graduate Assistant—"Place of Business” 
Requirement.—Petitioner, graduate assistant at university which 
provided him with office facility, was not entitled to deduct rent and elec- 
tricity expense attributable to maintaining an office in his apartment, 
even though petitioner contended use of his home office was appropriate 
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EXPENSES | OR BUSINESS—continued 


and helpful to his business within meaning of sec. 162(a), since facts failed 
to show office provided by university was inadequate and indicated 
merely that petitioner’s use of home office for work related to graduate 
assistantship was minimal, and under regs., petitioner’s office area did not 
constitute “place of business’ in terms of either quantum or quality of 
business related activity performed therein. Merrill Lee Meehan-_ _ ___ 


Moving Expenses—Incurred and Paid in Prior Year—78-Week 
Self-Employment Requirement.—Petitioner was not entitled to 
deduct in 1973 moving expenses incurred and paid in 1971 even though 
78-week requirement of self-employment in new place of employment was 
not satisfied until 1973, since under sec. 217 and regs. moving expenses 
must be deducted in year paid or incurred, and in event minimum time of 
self-employment is not satisfied by time prescribed for filing return, tax- 
payer may elect to take deduction on return for that year notwithstanding 
subsec. (c)(2), or in alternative, taxpayer may file amended return or claim 
for refund for year in which expenses were paid or incurred when 
minimum period of employment is subsequently satisfied. Della M. 
DOUG sien itoick enw a iting dy on wi nso eet alee OR ect ani eincnneiinn 

Rental Payments—Surplus Industrial Bond Proceeds Credited 
Against Lease Payments—Tax Benefit Rule.—Where State 
municipality issued industrial development bonds to finance construction 
of manufacturing plant which it leased for 25-year term to X corporation, 
transferor of petitioner corporation, and surplus of bond proceeds over 
construction costs were applied against ~~ payments following 
construction completion, (1) X as accrual basis taxpayer was entitled to 
deduct full rental payments due under sec. 162(a)(3), since rental liability 
was fixed despite receipt of surplus bond proceeds credits, and (2) peti 
tioner must include surplus bond credits in income under the tax benefit 
rule, since deductions and income rose from single integrated transaction. 
CORGRIIN CEE EES CARD. on gh ets ieee ens atin 


Rental Property—Depreciation and Expenses Exceeding 
Income—Requisite Profit Motive.—Where petitioners’ claimed 
expenses and depreciation on house exceeded rental income received from 
lessee, and facts showed petitioners’ primary purpose in renting house was 
to benefit lessee, Court determined that leasing arrangement was not 
entered into with bona fide expectation or anticipation of making profit 
and could not be considered trade or business for purpose of deducting 
expenses and depreciation or losses, so that (1) for 1969 under case law 
claimed deductions were prope rly disallowed, and (2) as to 1970, lease 
arrangement constituted “activity not engaged in for profit” within 
meaning of sec. 183(c) and regs., and claimed deductions were properly dis- 
allowed, since gross income under lease did not exceed amount of 
concededly deductible intere st and taxes and there was no excess gross 
income against which claimed depreciation or expenses could be applied. 
Deweta seemnveta. .....— —.....02nae eee ee ee 

Sales Commission to Shareholder—Forgiven Before Corporate 
Authorization—Deductibility.—Petitioner corporation was not 
entitled to deduct commission payable to A which resulted from sale by A 
on corporation’s behalf of two machines, since petitioner failed to show 
existence of fixed and enforceable liability, considering inter alia that A’s 
commission was not authorized by corporation until 1 month after 
forgiveness of accrual appeared on corporate records. Putoma Corp___-_ 

Travel—Shareholder’s Visits to Corporations—Deductibility 
as Investor’s Expense.—Expenses petitioner incurred in visiting 
facilities and retail outlets of corporations in which he had substantial 
stock investments were not deductible under sec. 212, since, on facts 
showing that locations selected were in areas where petitioner’s relatives 
lived or en route to such areas and that locations visited were not 
systematically selected to yield most valuable information, and absent 
any evidence that information gained on trips was put to practical use, 
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EXPENSES—TRADE OR BUSINESS—continued 


petitioner failed to prove that expenses of such trips were ordinary and 
necessary investor’s expenses. William R. Kinney ___________-_-_~_ 

Travel Expenses—Home Leave—Foreign Service Officer. 
Where petitioner, U.S. Foreign Service information officer, incurred vaca- 
tion-like travel expenses while touring U.S. during “home leave” from 
post in Japan, notwithstanding Court’s determination that “home leave” 
was compulsory under mandatory language of Foreign Service Act of 
1946, as amended, 22 U.S.C. sec. 1148, and in light of legislative history 
and case law, such expenses were inherently personal and not deductible 
as traveling expenses incurred while away from home in pursuit of trade 
or business under sec. 162(a). Stratton v. Commissioner, 448 F.2d 1030 
(9th Cir. 1971), revg. Bruce Cornwall-Stratton, 52 T.C. 378, not followed. 
David I. Hitchcock 


GAIN OR LOSS 


Involuntary Conversion—Replacement Property Acquired by 
Petitioners’ Corporation—Recognition of Gain.—Where 
petitioners sold property to State under threat of condemnation and 
replacement property was purchased by petitioners’ wholly owned cor- 
erg ee X, which prior to purchase was involuntarily dissolved under 
State law for failure to file annual reports and to pay annual registration 
fees and franchise taxes, Court determined on facts that (1) X continued 
as a viable entity for Federal income tax purposes so that X and not peti- 
tioners must be viewed as owner of replacement property, (2) since 
petitioners failed to replace condemned property under sec. 1033, they 
must recognize gain, and (3) petitioners failed to overcome presumption 
that Commissioner’s determination of adjusted basis in condemned 
Ne ee RR hk Rl il oe! YL 


Involuntary Conversion—Stock Purchase as Replacement 
Property—Substance vs. Form.—Where petitioner, having learned 
that some of his unimproved land would be condemned, formed X 
corporation to which he transferred other unimproved land owned jointly 
with children, and upon receiving condemnation award, petitioner, in 
exchange for additional stock, transferred proceeds to X which sub- 
sequently used proceeds to purchase property from petitioner and 
children, Court determined effect of transaction was that petitioner and 








family disposed of other real estate holdings for substantial portion of 


condemnation money, so that petitioner’s acquisition of X stock was not 
for purpose of replacin peal sesamin property within meaning of sec. 
1033(a)(3\A). Frank G. Yusupisten 

Termination of Election to Tax Proprietorship as Corpo- 
ration—Treatment as Corporate Liquidation—Realization.— 
Where petitioner's 1954 election to have sole proprietorship taxed as sec. 
1361 corporation terminated by operation of law on 1/1/69, Court deter- 
mined that (1) petitioner received business assets in complete corporate 
liquidation under sec. 1361(n)(2) and regs. which were reasonable and 
consistent with legislative intent, (2) no portion of gain realized on 
liquidation was exempt from tax, since, even though no actual transfer of 
assets occurred, Congress has imposed constructive transfer of assets 
between sec. 1361 corporation and petitioner on termination of election, 
tax-exempt character of corporate income did not “pass through” to peti- 
tioner, and tax was on assets which represented return on investment and 
not on interest under sec. 103, and (3) petitioner failed to carry burden of 
showing that he was not liable for sec. 6653(a) addition to tax. Edward J. 
Prescott caldw ebtt Us 


GIFTS 
See also ESTATES AND TRUSTS. 


Assignment of Installment Note—Beneficial Ownership and 
Economic Consequences—Tax Consequences.—Where petitioner A 
deeded real property to creditors as collateral for indebtedness, and in 
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GIFTS—continued 


1967 creditors deeded property to A’s sister, petitioner B, who mortgaged 
property to secure bank loan to repay A’s creditors, sold portion of prop- 
erty later in 1967 and repaid bank, and sold balance of property in 1968 
for purchase-money installment note which she assigned to A in 1970, 
Court determined that assignment of note had no tax consequences to B, 
contrary to Commissioner’s contention that transfer of note was taxable 
gift which resulted in recognition of balance of deferred gain on install- 
ment note under sec. 453(d), since on facts at all times A was in substance 
real and beneficial owner of note, and B was merely straw party or 
nominec. Irving Gngader . « ..— < .ssn picln bessbaindinwesens 


Stock Transfer to Trust—Retained Interest—Valuation 
Method.—Where petitioner transferred stock to trust in which mother 
was sole net income beneficiary and which was to terminate on mother’s 
death or expiration of 10 years, Court sustained Commissioner’s valuation 
of gift under method contained in reg. 25.2512-9(a)(1)(i), which was value 
of property transferred less value of donor’s retained interest, since peti- 
tioner was unable to prove calculation was unrealistic or unreasonable; 
moreover, annual interest rate of 6% provided in reg. 25.2512-9(e) tables 
was employed to value mother’s interest rather than interest rate of 
3.75% used by petitioner, which was based on 7-year average, since trustee 
had power to sell stock and acquire different assets, yearly dividends 
fluctuated, and corporation had sufficient retained earnings available to 
issue additional dividends. John H. Vernon 


INCOME 
See also other titles. 


Averaging—Nonresident Alien in Part of Base Year— 
ee cee H and W were not eligible for income averaging 
under secs. 1301-1305 in 1964, because H was nonresident alien during 
part of base year 1960, during which time petitioners had no income 
taxable in U.S., and petitioners’ “taxable year” 1960 was entire calendar 
year includable under sec. 1304(f) in 4-year base period for income 
averaging computation, contrary to petitioners’ contention that 1960 
“taxable year” consisted of short taxable year after H became resident 
alien, since (1) sec. 443 deals with short taxable year qualifying as taxable 
year in 3 specific situations concededly not applicable herein, (2) peti- 
tioner never adopted annual accounting period other than calendar year, 
and (3) Congress did not intend to afford nonresident alien undue tax 
advantage in area of income averaging under sec. 1303(b). Jose E. More _ 

Award From Employer—Invention Rights—Capital or 
Income.—$1,600 Invention Achievement Award received by taxpayer 
from employer IBM was additional compensation taxable as ordinary 
income under sec. 61, and not payment in consideration of transfer of 
invention rights taxable as capital gains under sec. 1235, since, under case 
law and on facts, even though taxpayer was not “hired to invent,” he 
executed assignment agreement giving up his interest in invention in 
consideration for employment by IBM which treated award, that bore no 
relationship to economic value of invention, as supplementary 
compensation. William F. Beausoleil 


Cancellation of Indebtedness—Related Corporations—Debt or 
Equity.—Where (1) X corporation guaranteed portion of funds Y 
corporation borrowed to acquire oil field products business and agreed to 
buy determined amount of products from Y which was to use percentage 
of gross profit from these sales to repay loan, (2) one year later Y borrowed 
funds from corporation Z which it organized, agreed to repay Z frora 
portion of gross profit Y realized on undetermined sales to x and Z was 
required to develop and sell to X natural gas produced on property 
acquired from X, and (3) on expiration of agreement in December 1969, Y 
had no obligation to pay Z $318,108 balance, Court determined that first 
loan was debt and that Z’s loan, viewed as integral part of entire transac- 
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INCOME—continued 


tion, was also debt, since on facts parties intended to create debtor- 
creditor relationship and reasonable prospects for repayment existed, and 
that release of unpaid $318,108 was not contribution to capital excludable 
from gross income under sec. 118 but cancellation of indebtedness 
includable in Y’s income in 1969, when all events occurred to fix Y’s 
rights to receive income and outstanding balance of Z’s loan could be 
determined. Republic Supply Co___._......._.--..--..-.-__ 

Community Income—-Spouses Living Apart—Taxability One- 
half to W.—Income earned by H, resident of Louisiana, was community 
property under State law, and one-half of such earnings was reportable by 
petitioner W, even though H and W lived together during only part of tax- 
able years in question, since change in Louisiana law by Creech v. Capitol 
Mack, Inc., 287 So. 2d 497 (La. 1973), did not undermine rationale in 
United States v. Mitchell, 403 U.S. 190 (1971), that a wife’s interests in 
income during existence of community were such as to constitute 
ownership of one-half income; moreover, petitioner was unable to show 
that failure to file was due to reasonable cause, so that failure to file and 
negligence penalties applied, and addition to tax for underpayment of 
estimated tax was properly imposed, since petitioner failed to establish 
she was not liable for such tax. Aimee D. Bagur ___________---~~~- 

Controlled Corporations—Arm’s-Length Price for Goods 
Sold—Commissioner’s Allocation.—Where brothers A and B, and 
their immediate families, each owned 37% interest in Texas corporation 
X which purchased tile from Mexican corporation Y, which was owned 
and controlled by B, for resale in U.S. at price substantially higher than 
customs value determined by U.S. Bureau of Customs, Court determined 
that (1) Commissioner was not authorized under sec. 482 to allocate 
substantial amounts of income from X to Y by adjusting X’s cost of goods 
sold, since even though X and Y were each owned by relatives, they were 
not owned or controlled by same interests absent evidence of design to 
shift income between them, and on facts, price X paid Y for tile was not 
unreasonable and customs value was not indicative of arm’s-length price, 
(2) checks for tile did not pc begs overpayment and were neither 
unreported income to A or B, absent any basis for imputation of income, 
nor dividend income from any sec. 482 allocation, and (3) Commissioner 
failed to present any evidence establishing fraud on part of X, A, or B for 
taxable years. Robert M. Brittingham _______--__-_-------~-~- 

Exclusion—Alleged Loss on Conversion of Salary Dollars into 
Rupees—Deductibility as Business Expense or Loss.—Where 
petitioner, who while stationed in India was paid salary in U.S. dollars, 
was required by Indian law and U.S. Embassy directive to make any 
conversions from dollars to rupees at official exchange rate rather than 
unofficial or black market rate, Court determined that difference between 
rupees obtained at official rate and those obtainable at unofficial rate was 
not excludable from gross income, since under law, gross income is 
measured by U.S. dollars received from employer regardless of manner in 
which salary is spent; and, since, inter alia, conversion was effected to 
defray personal living expenses nondeductible under sec. 262, difference 
was not deductible as sec. 162(a) trade or business expense, sec. 212(1) 
expense for production of income, or sec. 165 loss. Charles W. 
Puttkammer_________ a! = an ap a ts an an ann ensign aap eetanAIES 

Exclusion—Lodging in Japan Furnished by Employer—Valua- 
tion.—Where taxpayer was furnished lodging at discount in Tokyo, 
Japan, by employer, Gulf Oil Corp. subsidiary, (1) value of lodging was 
includable in taxpayer’s income under sec. 61, since taxpayer realized 
economic gain, and, contrary to petitioner’s contention, was not 
excludable under sec. 119, since lodging was not furnished for employer’s 
convenience, was not on employer’s business premises, and was not 
required as condition of employment; and (2) value of lodging includable 
as income was rental value paid by Gulf under arm’s-length lease agree- 
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INCOME—continued 


ments between Gulf and owner-lessors, reduced by rent paid by taxpayer. 
James H. MoBonald . .... — ... 2 seed SU es ee ee 

Exclusions—Graduate Assistantships—Compensation or 
Scholarship.—Petitioner, candidate for doctor of education degree in 
industrial arts education, was not entitled to exclude from gross income as 
sec. 117 scholarship stipends received from university under graduate 
assistant program, which required that he teach and advise undergradu- 
ates and aid in revising curriculum, neither of which functions was 
required for degree, since even though petitioner had financial need and 
failed to secure grant, these factors did not derogate from primary purpose 
of graduate assistantship which was to provide planning and teaching 
services for benefit of department for which services stipends were com- 
pensation. Merrill Lee Meehan — 2c hice eens a 

Exclusions—Value of Longe Business Premises of 
Employer.—Where petitioner, chief operating officer of corporation, 
who was responsible for operating restaurants and cocktail lounges and 
for providing room service to apartment residents and hotel guests, was 
furnished with apartment located 5 floors above corporation’s major 
retail facilities, under sec. 119 value of lodging employer furnished peti- 
tioner was excludable from gross income, on facts showing inter alia peti- 
tioner’s responsibilities in directing operations extended heed eel 
entire project and around the clock, his living space was considered 
located on employer’s business premises, apartment was necessary for 
yroper performance of employment duties, and petitioner was required, 
»y board of directors’ specific directive that one person live in project to 
insure close contact with operation, to accept lodgings for convenience of 
employer and as condition of employment. Harald T. Giesinger —~—--_- 

Gambling Partnership—Net Wins and Losses—Substantiation 
Requirements.—Where partnership, of which petitioner was member, 
conducted casino-type gambling operation and maintained daily records 
showing net wins or losses, expenses, disbursements, and bankroll balance 
for pee | day from which partnership’s accountant, former IRS agent, 
maintained ledger and prepared partnership tax returns, and Commis- 
sioner contended records did not satisfy substantiation provisions of Code 
and disallowed deductions for net losses shown by partnership records, 
Court determined on facts that partnership records were substantially 
accurate and after minor adjustment under Cohan rule, yielded accurate 
figures to determine income and deductible gambling losses under sec. 
1Gh(d). Gene #. Greet. 0. 2 ea Le 

Minimum Tax for Tax Preferences—Computation—Utilization 
of Income Averaging Provisions.—Where gain petitioners realized 
on 1971 sale of stock, which they had held for more than 6 months, 
resulted in tax preference income, Court determined that petitioners were 
not entitled to utilize income averaging provisions of secs. 1301-1305 in 
determining their liability for minimum tax imposed under sec. 56 on tax 
preference items, since sec. 56 tax is separate, self-contained provision 
which is distinct from sec. 1 tax, and secs, 1301-1305 are on their face not 
applicable to computation of sec. 56 tax; moreover, to imply congressional 
intent to allow income averaging in computation of sec. 56 tax would 
defeat purpose behind imposition of minimum tax on tax preference 
teins, Norman O.0M0Y ........sssesset acne < ste 

Prepaid Interest Recovery—Sale of Realty—Tax Benefit 
Rule.—Where petitioner purchased realty, deducted prepaid interest 
when paid, ple subsequently sold property for cash, assumption of 
liabilities, and installment note to corporation in which he held 77% 
interest, Court rejected petitioner’s contention that selling price was 
intended to reflect fair market value, considering close relationship of 
parties and fact that selling price equaled purchase price plus prepaid 
interest, and determined that selling price included reimbursement for 
$34,649 unaccrued prepaid interest, which was to be allocated pro rata 
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INCOME—continued 


among items of consideration and under tax benefit rule returned to 
income when received. Robert F. Weyher_________________-__-_ 


Shareholder’s Cancellation of Corporation’s Interest 
Indebtedness—Taxability to Corporation and/or Shareholder— 
Gratuitous Contribution to Capital.—_Where petitioner/stockholder 
A sold machines to corporation X receiving note and chattel mortgage, 
and A in 1970 canceled indebtedness for accrued interest, contrary to 
Commissioner’s contentions that cancellation resulted in income to X 
under cancellation of indebtedness rule or tax benefit rule, Court 
determined that on facts and under case law (1) cancellation of previously 
accrued and deducted interest by shareholder was gratuitous nontaxable 
contribution to capital even though it had produced prior tax benefit to 
corporation; and (2) cancellation was not income to A since inter alia 
interest obligation was subject to doubts as to collectibility, and A did not 
exercise kind of dominion and control required to invoke assignment of 
income doctrine. Putoma Corp 


INSURANCE COMPANIES 


Bail Bond Surety—Taxability As—Accounting Method.—Whcere 
petitioner corporation in business of acting as surety on bail bonds also 
wrote fidelity, other surety, and automobile insurance contracts and 
under insurance accounting principles, excluded “unearned premiums’ 
from income, deducted estimates of “unpaid net losses” and “unpaid loss 
adjustment expenses,” and included in income declared but unpaid divi- 
dends on stock it held in unrelated corporations, Court determined (1) 
petitioner was not insurance company taxable under secs. 831 and 832, 
since unlike insurance company which contracts to assume another’s risk 
of economic loss, bail surety agrees to perform service of producing defen- 
dant for trial, and risk to which it subjected itself was risk of failure in its 
duty, and (2) on facts and under case law petitioner's use of insurance 
accounting methods did not clearly reflect its income. Allied Fidelity 
RE ae a I NE EIR ats, end pact 


“Ceding Commission”—Reinsurance Agreement Followed by 
Merger—Capital Expenditure or Expense.—Where sponsors of 
mutual insurance company X entered into reinsurance agreement with Y, 
stock insurance corporation which was formed to incorporate X’s business 
and which assumed liability for all X’s policies then in force, and X 
retained amount equal to 20% of unearned premiums on these policies as 

“ceding commissions,” and thereafter, X was merged into Y, Court deter- 
mined that “ceding commission” was deductible by Y under secs. 832(c)(1) 
and 162 as ordinary and necessary business expense, even though 
reinsurance of policies was merely step in merger of X into Y and ceding 
commission was paid in connection with transfer of X’s entire business, 
since commission was separately identified and paid for ceding of 
insurance, and under case law arrangement for reinsurance of outstanding 
policies was considered separate transaction on sale, absent any apparent 
reason on facts for treating reinsurance agreement differently on merger; 
moreover, it was immaterial whether reinsurance agreement was signed 
by director of insurance. Jerome H. Stern~—______---- .-_--_---~-- 


Life—Includability of Deferred and Uncollected Premiums in 
Assets and Gross Investment Income—Deductibility of Related 
Commissions, Etc.—Under Life Insurance Company Income Tax Act 
and case law, deferred and uncollected premiums, including loading, were 
includable in “assets” under sec. 805(b)(4) in computing tax on petitioner 
life insurance company’s investment income (phases I and II) and in “gross 
amount of premiums” under sec. 809(c)(1) in computing petitioner’s tax on 
gain or loss from operations (phase II), and petitioner was not entitled to 
deduction under sec. 809(d)(12) for increase in loading and costs of collec- 
tion in excess of loading on such premiums in computing gain or loss from 
operations (phase II); however, in light of case law petitioner was entitled 
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INSURANCE COMPANIES—continued 


to deduct accrued commissions payable on deferred and uncollected 
premiums under sec. 809(d)(12), and same rationale was equally applicable 
to permit deduction of accrued premium taxes. Midland National Life 
Insurance Co 


INTEREST 
See also DEDUCTIONS. 


Prepaid—Distortion of Partnership Income—Commissioner’s 
Change of Accounting Method.—Where petitioner H was partner in 
limited partnership, which prepaid interest for 4 years and 3 months in 
its initial 1-day taxable year and reported no income or other deduction 
for such year, Court sustained Commissioner’s disallowance of peti- 
tioner’s claimed share of partnership losses created by prepaid interest 
deduction and determined that on evidence and under case law Commis- 
sioner did not abuse his authority under sec. 446(b) by dnsiewiag prepaid 
interest deduction claimed by partnership in order to clearly reflect 
income of partnership, since such section refers to computation of taxable 
income, inquiry as to whether income was clearly reflected was to be 
made at partnership level, interest is not item of partnership income 
which retains its identity when passed through to partner, and deduction 
of interest resulted in distortion of partnership's income. Andrew A. 
Sandor, followed. Bernard Resnik __________--__------------ 

Prepaid—Sale of Realty—Bona Fide Interest or Disguised 
Loan.—Where limited partne ship X contracted to purchase certain land 
from Y corporation for g 456,000 in promissory notes and at closing paid 
$350,000 in cash designated as prepaid interest for 4 years on purchase- 
money notes, and shortly theteeltar X granted Z, real estate broker 
wholly owned by Y, exclusive noncancelable right to improve and resell 
property at price of not less than $2,250,000, Court determined cash paid 
by X represented prepaid interest and was not in substance disguised loan 
to Y which was to have been repaid through resale of property by Z, since 
although several elements of transaction indicated substance other than 
form, petitioners through the stipulated facts and relevant documents 
made prima facie case based upon form of transaction. Audrey M. 
TeomneOn oo eo Ee eee 

Prepaid—Stock Purchase—Bona Fide or Sham Transactions.— 
(1) Amounts paid as purported interest on $6.8 million notes in 1965 by 
petitioner indiv idual investors and in 1966 by their limited partnership X 
were not deductible as interest, since series of transactions resulting in 
issuance of notes, which were later assumed by X, were sham and not 
bona fide, on record showing inter alia notes were for 98% of stock in 
Bahamian trust company’s wholly owned shell corporation, whose only 
asset was land purchased 3 months earlier for $700,000 from real estate 
development corporation which at same time contracted to develop land 
but sapoauuelie defaulted, (2) X’s $245, 000 writeoff in 1966 of 
unamortized prepaid interest did not give rise to interest deduction, since 
X, cash basis taxpayer, did not actually pay such interest in 1966, and (3) 
X’s 1967 writeoff of $6,254,500 for loss of alleged contractual rights and 


interests with developer was not deductible as loss under sec. 165 for tax 
purposes, since such rights and interest had no tax basis. Audrey M. 
amombngs se ee LEU ea ee ee eel. 
JURISDICTION 


See DEFICIENCY NOTICE, RULES, and UNITED STATES 
TAX COURT. 


LIMITATIONS 
See also TRANSFEREES. 


Assessment—Omission of W’s Income—Joint Return.—Commis- 
sioner having met burden of showing that petitioners H and W omitted 
sum in excess of 25% of reported income and Court having determined 
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that such sum constituted taxable incéme, on -facts and under case law (1) 
assessment of deficiency against petitioners was not barred by limitations 
under sec. 6501(e); (2) deficiency was not product of invalid record 
inspection under sec. 7605(b); and (3) having filed joint returns, peti- 
tioners were jointly and severally liable under sec. 6013(d) for any tax due, 
and fact that amount paid in redemption of W’s stock was community 
income was not material. Blanche S. Benjamin________._________ 


Extension of—Validity of Consents—Authority of Signin 
Parties.—Where approximately 3 years after X corporation's 
dissolution, X’s treasurer on X’s behalf signed Form 872 consent to extend 
statute of limitations as trustee in dissolution, later consent was signed by 
certified public accountant acting under power of attorney (Form 2848) 
signed by 2 of X’s directors without indicating their capacity to act on X's 
behalf, and both consents were signed by Commissioner's agents who were 
orally designated as ‘“‘acting group supervisors,” Court determined that 
both consents were valid and extended statute of limitations, since (1) 
under State law X’s treasurer had requisite authority to bind petitioner 
which was not negated by fact that he misstated his fiduciary relationship 
to X, (2) failure of directors to designate capacity in power of attorney did 
not negate accountant’s authority to bind X and did not indicate that they 
acted in other than correct capacity, (3) under case law, Commissioner’s 
agents had valid authority from oral designation to bind Commissioner, 
and (4) consents were not invalid because they referred to taxable year dif- 
ferent from that covered in deficiency notice. Sanderling, Inc ___~ ~~~ 


Mitigation Provisions—Redemption Item Erroneously 
Excluded—Maintenance of Inconsistent Position.—Where District 
Court determined that Commissioner erroneously excluded capital gain 
from petitioners’ income reported in 1966, including it in their 1965 
income, and consistent with determination Commissioner mailed 
petitioner deficiency notice for 1966 tax due 7 years and 8 months after 
return was filed, but within 1 year from date on which judgment was 
entered, Court denied petitioners’ motion for Rule 121 summary judg- 
ment made on ground that statute of limitations barred assessment and 
collection of deficiency for 1966 and determined that Commissioner was 
entitled to make adjustment for 1966, since contrary to petitioners’ 
contentions, sec, 1312(3A) does not specify that redemption item be 
erroneously excluded or omitted from income “by the taxpayer,” and in 
light of case law sec. 1311(b)(1)(B) does not require “‘active” inconsistency 
on part of taxpayer. Jack O. Chertkof__...-..-.-............ 


LOSSES 


See also BAD DEBTS, CAPITAL GAINS AND LOSSES, and 
INCOME. 


Abandonment/Retirement—Railroad Grading and Ballast— 
Deductibility As.—Petitioner interstate railroad was not entitled to 
deduction under either sec. 165 or sec. 167 for purported abandonment or 
retirement of grading and ballast along segment of its track where central- 
ized traffic control was installed which enabled trains to move over single 
track system on line which previously required 2 parallel track systems, 
since on facts petitioner’s changed although continuing uses and reason- 
ably anticipated uses of assets were inconsistent with intent to abandon or 
retire, and possible shrinkage in value was insufficient to sustain 
deduction. Louisville & Nashville Railroad Co___________-_--~- 


Casualty—Theft of Stamp Collection—Dollar Equivalent of 
Hungarian Forints.—Where petitioners claimed theft of their stamp 
collection purchased in postwar Hungary as a casualty loss and deducted 
difference Screens value appraised for insurance and amount received in 
claim settlement from insurance company, and facts showed petitioners 
paid 280,000 Hungarian forints in 1949 for collection, Court sustained 
Commissioner’s disallowance of deduction since (1) amount of loss is lesser 
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of fair market value of property immediately before loss or property’s 
adjusted basis, (2) black market exchange rate, rather than either official 
or “buying power” rate contended for by petitioners, gave close approxi- 
mation of real market purchasing power in calculating petitioners’ basis in 
stamp collection, and (3) under such rate petitioners’ insurance recovery 
was in excess of their basis. Frank Ternovsky _________________-_ 
Expenses in Acquiring Gas and Oil Leases—Portion 
Attributable to Unsuccessful Lease Negotiations—Loss, 
Business Expense, or Capital Expenditure.—Where petitioner 
attempted to obtain gas and oil leases from landowners in two large areas, 
obtained leases from some landowners, and contended expenses allocable 
to unsuccessful negotiations were deductible as business expenses or 
losses, Court determined (1) contrary to Commissioner’s argument that 
expenses were capital expenses to be added to bases of acquired leases, 
expenses were deductible under sec. 165(a) and (c) as losses incurred in 
transaction entered into for profit, and (2) petitioner’s method of allo- 
cation, absent objection by Commissioner, was reasonable allocation 
between successful and unsuccessful lease negotiations under 
circumstances, subject to proof of certain acreage in Rule 155 hearings. 
Vincent 7. Lareen 022 202s ese SS EC oe aes 
Partnership Assets Exchanged for Widow’s Assumption of 
Partnership Debt—Abandonment or Liquidation Loss— 
Compensation from Life Insurance on Partner.—Where petitioner 
A purchased life insurance on life of his partner B to protect his invest- 
ment and on B’s death partnership assets were distributed to B’s widow in 
exchange for her assumption of partnership debt, Court determined that 
partnership did not sustain loss subsequently arising in connection with 
assets, since contrary to petitioner’s contention, partnership assets were 
not obsolete under facts nor abandoned, but were conveyed to B’s widow 
in exchange for her assumption of partnership debt under plan to 
terminate partnership, and although Commissioner conceded that 
petitioner sustained capital loss on liquidation of his partnership invest- 
ment, he was not entitled to deduction under sec. 165(a), since he was 
compensated for loss by life insurance proceeds received on B’s death. 
Alson N: dohneen 2.232... 2 Pea 
Stock Transfers to Corporations by Officer/Shareholders— 
Primary Purpose—Capital Contribution, Business Expense, or 
Ordinary or Capital Loss.—Where petitioners, officers and controlling 
shareholders, transferred some of their stock to corporation, on facts and 
under case law; (1) transfer was not contribution to capital because it was 
non-pro-rata as to other shareholders, (2) transfer was not sale or 
exchange because it was without consideration, except improvement of 
corporation’s financial condition, so that petitioners were entitled to ordi- 
nary and not capital loss measured by basis of stock transferred, (3) 
petitioners were not entitled to business expense deduction for value sf 
stock transferred, since purpose of transfer was to protect their invest- 
ment and not employment, (4) number of shares surrendered and year of 
transfer was determined, and (5) petitioners failed to show error in 
Commissioner’s determination of sec. 6653(a) addition to tax. David N. 
Smith : ‘ 
NONRESIDENT ALIENS 


Disallowed Deductions and Credits—“True and Accurate” 
Return Requirement—Unreported U.S.-Source Income.—Where 
nonresident alien A claimed deductions and credits connected with his 
U.S.-source income under sec. 873(a) but conceded that he had unreported 
U.S.-source income annually of $4,000 to $11,000 in taxable years, con- 
trary to A’s contentions that it was sufficient that he filed timely returns 
and omissions were minor errors, Court sustained Commissioner’s 
disallowance of deductions and certain credits and determined that 
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NONRESIDENT ALIENS—continued 


returns were not “true and accurate’ within meaning of sec. 874(a) and 
regs., since omissions were mater ial. Robert M. Brittingham______ ~~ 
20 Years’ Continuous 
Presence in US. Addition to Tax for Failure to File Returns.— 
Court determined that petitioner was U.S. resident for tax purposes on 
evidence including her almost continuous presence in U.S. for more than 
20 years and on her failure to present evidence tending to show that she 
was anything other than U.S. resident; moreover, evidence of immigra- 
tion status does not conclusively determine U.S. residence. Commis- 
sioner’s sec. 6651(a) addition to tax was sustained, since, even though 
petitioner sincerely believed that she owed no U.S. income tax for years in 
issue, her belief was insufficient to constitute reasonable cause for failure 
to file returns. Robert M. Brittingham_ 


PARTNERSHIPS 


Payments to Expelled Partners—Capital or Income— 
Deductibility as Capital Loss of Difference Between 
Receivables and Payments.—Where petitioners, expelled from law 
partnership, were paid installments over 18-month period for their 
interest in accounts receivable and charges for unbilled services, Court 
determined, contrary to petitioners’ contentions, that (1) payments to 
petitioners were taxable as ordinary income rather than capital gains, 
since under secs. 736(a) and 751 payments were not guaranteed but were 
determined with reference to amount of services rendered until date of 
expulsion and absent expulsion would have been taxed as ordinary 
income, and (2) difference between amounts received by petitioners and 
face amounts of accounts receivable plus charges for unbilled services was 
not deductible as capital loss since petitioners failed to show any basis for 
accounts or charges. Francis E. Holman 6 eee 


Payments to Retiring Partner—Liquidation or Sale of Interest 
or Compensation—Capital or Income.—Where petitioner entered 
into “consulting contract’ with remaining major partner on retirement 
from accounting partnership which prov ided that petitioner or his wife if 
she survived him would receive $25,000 annually for life for consulting 
services rendered after retirement and that decreasing lump-sum 
distribution would be made to survivor's estate if both petitioners died 
before 1991, Court rejected Commissioner's contentions that such pay- 
ments were in liquidation of petitioner’s partnership interest and taxable 
as ordinary income under sec. 736(a), or in alternative compensation 
taxable under sec, 61, and determined that payments were for sale of 
petitioner’s partne rship interest to remaining partner individually and 
constituted capital gains under sec. 741, since facts showed consulting 
services were to be rendered at petitioner’s convenience, inverse ratio 
resulted between services rendered and lump-sum payments, payments 
would continue to surviving wife, and petitioner never rendered and did 
not intend to render formal consultation services under contract. Daniel 
Coven __ Phy ; ; SA Sree PET. PUNTA Te 

Real Estate Syndi sations—Taxability as Corporations— 
Commissioner’s Regulations.—Where petitioners owned limited 
partnership interests in 2 real estate syndications and general partner in 
each partnership was corporation organized for promoting and managing 
qniicatinea, under State law partnership would be dissolved by bank- 
ruptcy of general partner, general partner did not invest in partnerships 
and its interests were subordinated to those of limited partners, limited 
partners had right to vote to remove general partner, limited partners’ 
income rights were transferable with consent of general partner which 
could not be withheld unreasonably, and transferee of a limited partner’s 
capital interest could without any member’s consent be substituted as 
limited partner if transfer was at fair market value, Court determined 
that partnerships were taxable under sec. 7701(a)(2) as partnerships and 
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PARTNERSHIPS—continued 


not as corporations under sec. 7701(a\(3) and sec. 301.7701-2, Proced. & 
Admin. Regs., since, although partnerships possessed corporate charac- 
teristics of centralized management and free transferability of interests, 
they lacked corporate characteristics of continuity of life and limited 
liability and had no other significant corporate or noncorporate charac- 
teristics. Phillip G. Larson 
PENSION PLANS 

See also EMPLOYEES’ TRUSTS. 


Subch. S Corporation’s Contribution to Employees’ Trust— 
Reasonableness of Compensation—Prior Service of Self- 
Employed Dentist.—Where taxpayer for his dental practice organized 
corporation which elected subch. S status, elected 7-day first taxable year 
during which corporation made initial contribution to pension plan with 
funds lent to corporation by taxpayer, and deducted contribution thereb 
pees net operating loss for first short corporate taxable year which 

taxpayer deducted on individual return, Court sustained Commissioner’s 
disallowance of portion of contribution, since (1) deferred and nondeferred 
compensation are subject to reasonable allowance standards because sec. 
404(a) was intended to incorporate all sec. 162 conditions, (2) although it is 
proper to examine prior self-employment earnings in determining 
reasonableness, petitioner failed to carry burden of proving disallowed 
portion of contribution was reasonable, and (3) under case law compen- 
sation from current corporate employer may: not include payment for 
prior unfunded pension costs as self-employed individual. Angelo J. 
pS) | Se eas 
RETURNS 

See ALIMONY and LIMITATIONS. 

RULES 

Rule 90—Petitioner’s Requests for Admissions—Commis- 
sioner’s Position as to Construction of Will, Application of Law 
to Facts, Etc.—Commissioner was required to answer petitioner's 
requests under Rule 90 for admissions as to his construction of will, as to 
his opinion regarding facts or application of law to facts of case, and as to 
Government’s contentions in case, since inter alia amendment to F.R.C.P. 
36, on which Rule 90 is based, made it clear that requests are not confined 
to matters of “fact” but include party’s contentions or opinion of fact or 
law; requested admissions were within scope of Rule 90(a) even though 
Court will ultimately decide construction of will and interpretation of 
State law; responses to requested admissions will narrow issues to be Liti- 
gated; and even though petitioner could have submitted interrogatories, 
Rule 90 is broad enough to be used to permit petitioner’s counsel to 
establish Commissioner’s contentions as matter of record. Estate of 
William &. Ailemeworth . 0 2 US AO ee eee i oe 

Rule 91—Stipulated Facts Contrary to Evidence at Trial— 
Understatement of Rental Income.—Where parties stipulated under 
Rule 91 that petitioners had received under lease with third party certain 
amount of rent, which amount petitioners had reported as rental income 
during years at issue, and at trial evidence presented indicated that 
petitioners received additional rental payments from lessee, Court 
granted Commissioner’s motion to amend answer to conform pleadings to 
proof, since Court has discretion not to be bound by stipulatién where 
facts stipulated are clearly contrary to evidence presented at trial. 
William Ernest Seatree, followed. Edward Jasionowski ___-______ 

Rules 40 and 41—Motion .to Dismiss Petition for Lack of 
Jurisdiction—One of Taxable Years in Which no Issue Raised.— 
Where Commissioner sent petitioner deficiency notice determining tax 
liability for 1968-71, and petitioner timely filed petition with Court con- 
testing determinations for 1968-70 and, after 90-day time period expired, 
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RULES—continued 


filed amended petition contesting Commissioner’s determination for tax 
year 1971, Court granted Commissioner’ s motion to dismiss case under 
Rules 40 and 41 as it relates to taxable year 1971 for lack of jurisdiction on 
ground that such year was not raised within sec. 6213 90-day period, since 
under case law, although Court is liberal in treating timely filed 
documents as petitions, nothing in petition indicated that petitioner was 
contesting any issue for 1971, and under Rule 41(a) amended petition 
cannot be used to confer jurisdiction on Court over matters which are not 
otherwise within its jurisdiction; moreover, each year is origin of new lia- 
bility and of separate cause of action, and fact that separate taxable years 
were contained ia one deficiency notice did not mean that each year is 


raised by filing petition contesting some of such years. Richard A. 
O’Neil 


Rules 72(b) and 90—Motion to Compel Production of IRS 
Private Ruling Letter and Related Papers—Relevancy.—W 
private ruling letter issued by IRS to applicant other than petitioner 
covered contractual arrangements among petitioner and others concern- 
ing compensation which petitioner did not report as income, and in 
statutory deficiency notice such compensation was charged to petitioner 
and negligence penalty was asserted against him, Court granted 
petitioner’s motions to compel production of documents and request for 
admissions, since (1) under case law private ruling letters and related 

ers are not privileged, and (2) matters sought relating to private letter 
cane were relevant to imposition of negligence penalty and discoverable 
under Rules 72(b) and 90. Franco Corelli_____________--__-----~ 

Rules 121 and 31(c)—Petitioner’s Motion for Summary Judg- 
ment—Subsequent Deficiency Notice.—Where Commissioner issued 
deficiency notice in 1972, determining that petitioner realized taxable 
gain in 1969 from stock sale, and subsequently issued deficiency notice 
determining that such gain was realized in 1972, Court denied petitioner's 
motion for summary judgment under Rule 121 and determined that 
Commissioner did not as matter of law abandon his original determi- 
nation when he made subsequent alternative determination, since 
Commissioner can present alternative positions for consideration by 
Court under Rule 31(c), and it was immaterial that alternative positions 
were presented on separate notices of deficiency, even though it 1s prefer- 
able to present alternative claims on single deficiency notice; moreover, 
Court did not consider petitioner’s constitutional objections based on 
double taxation, absent any oneness for taxing same gain twice. I. E. 
Doggett — 8 


SELF- EMPLOY MENT TAX 


Exemption—Religious—Constitutionality.—Where petitioner, a 
devotee of Sai Baba, was opposed to acceptance of benefits of any private 
or public life, retirement, and medical insurance on religious grounds, 
Court determined petitioner, who admittedly did not technically meet 
exemption requirements but contended they were unc onstitutional, was 
not exempt from tax on self-employment income under sec. 1402(h), since 
(1) Sai Baba Society did not provide for its dependent members, (2) 
requirements for exemption did not arbitrarily deprive petitioner of her 
right to due process of law, and (3) tax did not constitute an unlawful 
encroachment upon free exercise of petitioner’s religion. Julia C. 
Henson oieimiekleccbamciasl 


SMALL BUSINESS CORPORATIONS 

Election Validity—Timeliness—Envelope Not Retained and 
Erroneous Date on Election Form.—Where petitioner’s wholly 
owned corporation on Dec. 31, 1969, final day for filing election, placed in 
mail Form 2553, Election by Small Business Corporation, which was 
received by Commissioner Jan. 6, 1970, but envelope was not retained, 
Court determined (1) on evidence election was deemed filed on Dec. 31, 
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SMALL BUSINESS CORPORATIONS- continued 


1969, under sec. 7502(a)(1), and (2) election fiied within first month of cor- 
poration’s taxable year beginning Dec. 1, 1969, was valid for such year 
under sec. 1372(c)(1), notwithstanding form indicated effective date of 
Jan. 1, 1969, so that petitioner was entitled to deduct net operating loss 
sustained by corporation in such year. Robert Hicks Thompson 
TRANSFEREES 


Liability As—Limitations—Execution of Forms 2045 and 977 
After Corporate Name Change.—Where petitioner corporation 
changed its name in 1971, after filing on 2/15/70 its tax return for fiscal 
year 11/30/69, and in 1972 meeting with Commissioner signed Form 977 
purporting to extend statute of limitations until 11/30/73 and Form 2045 
which referred to sec. 6901, which through sec. 6901(c) provisions, had 
effect of extending limitations for additional year or to 2/15/74, Court 
determined Commissioner failed to prove within meaning of sec. 6901 
transferee liability either under State law because of name change or in 
contract, on facts showing that forms were executed merely with intent to 
formalize mutual understanding that petitioner would be responsible for 
tax liability, if any, of corporate entity, and that limitations be extended 1 
year from date of execution, and that parties did not intend to make 
operative conflicting expiration date of limitations referred to on Form 
2045, so that deficiency notice mailed 1/18/74 was not timely and assess- 
ment of deficiency was barred by limitations. Gator Oil Co 


Usufructuary in W’s Community Property—Liability for W’s 
Estate Tax Deficiency—Louisiana Law.—Where H, surviving 
spouse, was entitled under Louisiana law to usufruct in decedent’s share 
of community property, Court determined H was not personally liable for 
her estate tax deficiency as transferee, since (1) controlling Louisiana 
statute does not provide for personal liability on part of coe Ble acenen for 
debts of decedent or c@cedent’s estate, and (2) usufruct, by reason of H’s 
remarriage, had terminated before deficiency notice issuance, so that H 
did not possess any of decedent’s property that could be reached by a 
creditor of her estate, whose rights were limited to remedy in nature of in 
rem action. Wiliam &. Bergman... 22) 22 oe Sue Se. Se. curse 
UNITED STATES TAX COURT 

See also DEFICIENCY NOTICE. 

Commissioner’s Motion for Judgment on Pleadings—War 
Crimes Deduction—Petitioner’s Standing and Religious 
Objections.—Court granted Commissioner’s motion for judgment on 
pleadings under Rule 120 on grounds that (1) petitioner lacked standing to 
raise issue that tax payment forced complicity in alleged war crimes 
violating international law, since following and augmenting Lorna H. 
Scheide, standing principles are applicable to Court’s exercise of judicial 
power in disposition of “case” or “controversy” under U.S. Const., art. III, 
notwithstanding fact that Court is legislative court established under art. 
I, and decisions are appealable by right to U.S. Courts of Appeals, and (2) 
payment of income taxes would not violate petitioner’s first amendment 
rights of free exercise of religion, following Abraham J. Muste and Susan 
Jo Fussell. Robert L, AMtRony 2.06 neo ik beh J le eee een 

Filing Fee—Petitioner’s Right to Reimbursement—Statutory 
Authority.—Where petitioner paid $20 in fees for filing two petitions 
with Tax Court, Court found petitioner was not entitled to award of costs 
absent statutory authority for reimbursing petitioner for costs of filing 
petitions. deel A. Gharem....__. .. -2ki ode ae 

Jurisdiction—Timely Filing of Petition—Illegible Postmark 
and Proper Address Requirement.—Where petition addressed to 
“Clerk of the Court, United States Tax Court, 400 Second Street, N.W., 
Box 70, Washington, D.C. 20044” was received by Tax Court 97 days after 
Commissioner mailed deficiency notice, Court denied Commissioner’s 
motion for summary judgment and determined that petition was timely 
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UNITED STATES TAX COURT continued 


filed under sec. 7502(a), since (1) envelope was “properly addressed” under 
Rule 22, considering that, even though petitioner had notice of correct 
address which was provided in deficiency notice, for many years Rules 
included box number and zip code which petitioner used, Rules in effect 
when petition was mailed provided no street address or zip code for Tax 
Court, and Court had been at new address for less than 1 year, and (2) 
under facts petitioner established postmark was 90th day after deficiency 
notice was mailed. Maurice Minuto __ site a Seo trl essere ct : 

Motion to Dismiss Petition of Decedent’s Estate—Panamanian 
Executor and U.S. Administrator—90- or 150-Day Filing 
Period.—Where duplicate deficiency notices were mailed to estate of 
decedent, U.S. citizen domiciled at time of death in Panama where over 
75% of her assets were located, one to Panamanian executor and one to 
U.S. bank as administrator, Court determined on facts that under sec. 
6213(a) “taxpayer” was decedent’s estate, which filed petition acting 
through bank as its fiduciary, and “person” referred to in sec. 6213(a) was 
outside U.S. when deficiency notice was mailed, so that petition was 
timely filed within applicable 150-day period, and Commissioner’s motion 
to dismiss for lack of jurisdiction was denied. Estate of Bessie Deming 
as : nuk 

New Issue Raised in Amended Answer—Parties’ Implied 
Consent—Requisite Notice.—Where Commissioner alleged certain 
alternative positions in his second amendment to answer, Court deter 
mined such issue was not properly before Court, since in light of case law 
and Rule 41(b)(1), Tax Court Rules of Practice and Procedure, petitioner 
was not given timely notice thus depriving it of opportunity to present 
evidence, and under circumstances issue was neither raised by evidence at 
trial nor tried by implied consent of parties. Estate of John L. 
I ci ; aon 


VALUATION 
See BASIS, GIFTS, and INCOME. 
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ACCOUNTING METHODS 


Farm Income—Inventory vs. Cash Method—Estoppel.—Peti- 
tioners were not entitled to use inventory method of accounting in 
computing farm income and expenses because they failed to make 
election, absent any evidence on whether partnership in 1961-70 
filed returns or made such election, and even if election did occur, 
under regs. and case law they were not entitled to use such method 
because books and records were inadequate, so that on these 
circumstances Commissioner properly computed petitioners’ distribu- 
tive share of net farm income using cash method of accounting; and 
Commissioner was not estopped from requiring use of cash method of 
accounting, absent proof that accrual method of accounting was ever 
approved as petitioners contended, and even so, Commissioner was 
not bound by agreements or preliminary reports of his agents. 
Loren R. Gajewski 
ADDITIONS TO TAX 

See also EXPENSES—TRADE OR BUSINESS. 


Fraud—Deceased Taxpayer and Accountant—Burden of 
Proof.—Even though taxpayer and his accountant were deceased at 
time of trial, Court determined on inferences drawn from circum- 
stantial evidence, including taxpayer’s affirmative conduct, conduct 
of his business, his consistent and substantial understatements of 
income, and circumstances surrounding preparation of fraudulent 
returns, that decedent-taxpayer fraudulently understated his income 
during 1964, 1965, and 1966 with intent to evade taxes, so that bar to 
assessment and collection of deficiencies was lifted, and petitioner 
was liable for sec. 6653(b) additions to tax. Commissioner’s deter- 
minations of amounts of deficiencies were sustained. Estate of 
Hollis R. Temple 


Fraud—No Returns or Adequate Records—Tax Evasion.— 
Petitioner farmers’ conduct in taxable years 1967-70 evidenced 
deliberate plan to evade taxes, since in addition to their failing to file 
tax returns for years in issue, refusing to cooperate in any manner in 
Commissioner’s investigation of their tax liability, failing to keep 
adequate books and records, and causing purchasers of their grain to 
make payments to third parties, record showed consistent failure to 
file tax returns since 1951, Forms 1040 for 1962-70 were determined 
in criminal case and herein not to be “returns” and did not apprise 
Commissioner of their income but instead concealed it, and gold issue 
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ADDITIONS TO TAX —continued 

raised herein was mere subterfuge in unsuccessful attempt to avoid 
prosecution for willful failure to file returns, so that petitioners were 
liable for additions to tax for fraud under sec. 6653(b) for each of 
taxable years. Lorwm Ef. Giaje wad .....sicicicsccsiesesseossseceacsaicesacenestacpeseivvsnnes 


Late Filing—Computation of Penalty—Applicability of 
“Timely Mailing-Timely Filing” Rule.—For purposes of computing 
late filing penalty in sec. 6651(a), “timely mailing-timely filing” rule 
of sec. 7502 is inapplicable if return is mailed after its due date, since 
“prescribed date” in sec. 7502 can only mean “due date,” considering 
legislative history, construction of term in sec. 6651(a), and exact 
phraseology of sec. 7502(a\(2)A), so that petitioner corporation’s 
return was filed more than 1 month late, and 10% rather than 5% 
penalty was properly imposed. Sanderling, INC...............:.:ssscssseseeeeseees 
BASIS 

See DEPRECIATION. 

CAPITAL EXPENDITURES 


Cost of Changing Corporate Name—Capital Expenditure or 
Expense.—Costs incurred by petitioner corporation for purpose of 
changing its corporate name were not deductible as ordinary and 
necessary business expenses under sec. 162, since business name is 
capital asset and expenditures made in connection with acquiring 
capital asset are not currently deductible. Quality Brands, Inc ......... 
CAPITAL GAINS AND LOSSES 

See also EMPLOYEES’ TRUSTS and INCOME. 


Sale or Exchange of Royalties—Interest in Specific Coal 
Leases Exchanged for Lesser Royalty on All Coal—Capital or 
Income.—Where petitioners acquired royalty interests in specific 
coal leases for negotiating leases on behalf of operator, and 
subsequently parties entered into second contract whereby peti- 
tioners would receive lesser royalty on all coal handled by operator 
in lieu of royalty on coal mined from specific leases, Court 
determined that second contract resulted in sale or exchange of 
royalty interests in which petitioners did not retain any economic 
interest within meaning of sec. 631(c), and amounts received by 
petitioners under second contract were taxable as gain from sale of 
capital asset held for less than 6 months. Herbert B. Cline, Jr........... 


Settlement Payments—Alleged Violations in Stock Sale— 
Capital or Ordinary Loss.—Where petitioner in 1969 sold unre- 
gistered stock, which he acquired in 1968 in exchange for his 
automobile proprietorship, and in 1971 class action was brought 
against him for alleged violations of sec. 12(1) of Securities Act of 
1933, settlement payments in 1971 and 1972 to plaintiffs’ trust fund 
constituted capital losses and not ordinary losses, since under tax 
benefit rule payments were directly related to prior tax year sale of 
unregistered stock. Paul H. Smith 
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COMMISSIONER OF INTERNAL REVENUE 
See UNITED STATES TAX COURT. 
COMPENSATION 


Reasonableness—Octogenarian Officer—Controlled Corpora- 
tion.—Where A, octogenarian and president/chairman of board of 
closely held corporation X, and his son, officer in X, informally set 
equal salaries, contrary to Commissioner’s contention that A’s salary 
was unreasonable and that corporation was distributing earnings 
under guise of salary, Court determined, on facts and circumstances, 
including comparison of A’s salary with X’s income from 1965 to 
1973 and his contributions to corporation for years in issue, that 
payments were reasonable in amount and were made solely on basis 
of employment-related considerations, and therefore, salary was 
deductible by X under sec. 162(a)(1) as ordinary and necessary 
business expense. Levenson & Klein, Inc 


CONSOLIDATED RETURNS 


See also WESTERN HEMISPHERE TRADE CORPORA- 
TIONS. 

Affiliated Group of Corporations—Eligibility to File—Direct 
Ownership of Stock in Subordinated Securities Account with 
Broker.—Where A transferred stock in petitioner X to broker to be 
held in subordinated securities account under agreement whereby A 
retained some incidents of ownership including right to vote and 
right to dividends and broker acquired legal title and right to sell 
stock to satisfy his creditors, and while account was in effect, A and 
other shareholders purported to sell to Y corporation their X stock 
which constituted in excess of 80% thereof but at closing, portion of 
A’s X stock continued to be held in such account, Court determined 
under agreement and State law that A was beneficial owner of stock 
in account and after sale Y “directly owned” under sec. 1504(a) at 
least 80% of X stock, so that X and Y were entitled to file 
consolidated tax return. Miami National Bank 
CONTEMPT 

See UNITED STATES TAX COURT. 
CONTRIBUTIONS 

See also ESTATES AND TRUSTS. 


Charitable—Controlled Corporations’ Bargain Sales to Ex- 
empt Foundation—Taxability as Constructive Dividends to 
Shareholders.—Where shareholders’ wholly owned corporation X 
and its subsidiaries sold real estate for substantially less than fair 
market value to foundation, sec. 501(c\(3) exempt organization 
formed by shareholders, but did not record transactions as charitable 
contributions in form of bargain sales because available tax benefits 
were minimal and might jeopardize foundation’s exempt status, 
Court determined (1) sales were charitable contributions in form of 
bargain sales, contrary to Commissioner’s contention that sales 
constituted constructive dividends to shareholders followed by 
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CONTRIBUTIONS —continued 

charitable contributions, since record showed transfers were made 
with no motive other than to make charitable contributions, and (2) 
X and its subsidiaries, in computing their accumulated taxable 
income, were entitled to reduce taxable income to extent fair market 
value of real estate exceeded amount realized. Henry J. Knott........... 


Charitable—Gift to Presbyterian Missionary in Korea—“To 
or For Use Of’ Domestic Charity Requirement.—Petitioners’ 
$10,000 check payable to “Sara Barry Fund” deposited to her 
personal checking account while she was missionary of Presbyterian 
Church serving in Korea was not deductible as charitable contribu- 
tion “to or for the use of’ domestic organization under sec. 170, 
absent any evidence that funds were ever under general control of 
Presbyterian Church in United States. E. H. Winn, JP................:c000000 


CORPORATIONS 
See also other titles. 


Surtax Exemption—Controlled Group—Excluded Member.— 
Where petitioner corporation contended X corporation was “‘excluded 
member” of controlled group of corporations because it was “a 
member of such group for less than one-half the number of days in 
such taxable year which precede such December 31,” regs. made it 
plain that “such taxable year” was that of X whose status was under 
consideration, which year began Sept. 2, 1969, and, absent evidence 
to contrary, on at lease one-half of 120 days preceding Dec. 31, 1969, 
by which time X was component member, petitioner held sufficient 
stock in X, so that X was entitled to only one-third of surtax 
exemption for its taxable year ended May 31, 1970. BJR Corp............ 


CREDITS AND EXEMPTIONS 


See also CORPORATIONS and WESTERN HEMISPHERE 
TRADE CORPORATIONS. 


Investment Credit—Commissioner’s Computation—Disal- 
lowed Capitalization of Depreciation of Certain Construction- 
Related Assets.—In determining qualified investment under sec. 
46(c\1A) on which new sec. 38 credit against tax is calculated, 
depreciation on construction-related assets with useful lives of 4-8 
years, on which sec. 38 credit had been allowed, was properly 
excluded by Commissioner from basis of new sec. 38 property, 
contrary to petitioner’s contention that part of depreciation should 
be capitalized, since Commissioner’s regulatory scheme, determined 
to be valid in prior opinion (65 T.C. 278) with respect to property on 
which investment credit has been allowed, even though it may not 
result in perfect equity, was reasonable and consistent with statute 
from abuse-prevention standpoint, and to reach petitioner’s result 
would necessitate rewriting regs., which Court declined to do. 
United Telecommunications, Inc 
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DECLARATORY JUDGMENTS 


See EMPLOYEES’ TRUSTS and UNITED STATES TAX 
COURT. 


DEDUCTIONS 


Canceled Royalties—Treatment Of—Accrual Basis Tax- 
payer.—-Accrual basis petitioner, who alleged royalties were proper- 
ly accrued and reported on his tax returns for prior years, and who in 
1969 surrendered right to receive royalties which were unpaid 
because of his failure to bring suit against alleged patent infringer, 
was not entitled to deduction with respect to 1969 surrender of 
rights, since he failed to establish legal or factual basis for claimed 
deduction; nor was he entitled to treat amount forgiven as addition to 
cost to be set off against 1970 recovery, absent showing of method 
whereby various items of consideration could be allocated among 
benefits received. David R. Blake 
DEFICIENCY NOTICE 

See also LIMITATIONS. 


Validity—Addressed Jointly to Last Known Address of 
Spouses—Notice of Separate Residences.—Notice addressed to H 
and W jointly at their last known address was valid notice of 
deficiency under sec. 6212(b), since statement in telephone conversa- 
tion by W to revenue agent, who was no longer in charge of H and 
W’s case, that she and H were separated did not constitute proper 
notice to Secretary or his delegate that H and W had established 
separate residences before mailing of deficiency notice, so that 
petitioners’ motion to dismiss for lack of jurisdiction as to subject 
matter was denied. Edward oJ. Camous ..............:.cssssseessssessssessesseessnees 


Validity—Joint Return—Separate Notice to W Only.—Where 
in 1974 H’s estate requested prompt assessment of H’s 1972 tax 
liabilities, for which year petitioner W and decedent filed joint 
return, and Commissioner in 1975 accepted return as filed and in 
1976 sent deficiency notice to W in her name alone, Court denied W’s 
motion to dismiss for lack of jurisdiction and determined that 
deficiency notice was valid as to her, even though statute of 
limitations had run as to H’s 1972 income tax liability, since under 
sec. 6212(b)(2) and case law tax liability is joint and several and it is 
within Commissioner’s discretion to issue separate notices of 
deficiency. Janet S. Ticktin Garfinkel 
DEPRECIATION 

See also FOREIGN CORPORATIONS and RULES. 

Cable Television Franchises and Related Easements—Useful 
Lives—Estimable With Reasonable Accuracy.—Petitioner was 
entitled to claimed sec. 167(a) depreciation deductions on its 1967-71 
consolidated income tax returns for 18 cable television franchises and 
related easements owned by controlled group of subsidiaries, since on 
facts showing (1) profound changes in local, State, and Federal 
governments’ views on how industry should be regulated, precluding 
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DEPRECIATION —continued 

knowledge of requirements for renewing franchises, (2) distinct 
possibility that in lieu of renewing subsidiaries’ franchises, local 
municipalities will undertake operation of systems, (3) state of flux 
within industry due to technological developments and competition 
to get into industry, and (4) absence of renewal options in subject 
franchises and enabling ordinances under which franchises were 
granted, Court determined that useful lives were estimable with 
reasonable accuracy within meaning of reg. 1.167(a)(3) and were to be 
measured by their respective stated terms. Chronicle Publishing 
NAD ccssscecsssenececsuosssrovestotsrsonisacseseconssnge tense ieuee teeta cent Meme tess teases 


Heavy Construction Equipment—Double Declining Balance 
Method—Useful Life and Salvage Value.—Where petitioner 
calculated 8-year useful life of heavy construction equipment and 
used double declining balance method to calculate depreciation 
without taking salvage value into consideration which resulted in 
assets being depreciated below estimated salvage value, Court 
sustained Commissioner’s recomputation of depreciation deductions, 
since Commissioner not only considered salvage value based on 
percentage of recovered cost for equipment traded in between August 
1968 and August 1970 in calculating allowable depreciation, but also 
considered taxpayer’s actual experience with similar property which 
indicated useful life was not longer than 5 years. Edward K. 
| FONT CREME CONT T ES oe te ne ae: aN EEE PRE ee 


Leasehold Improvements—Property Acquired Subject to 
Lease—Deduction Allowable Only After Termination of 
Lease.—Where petitioners in 1965 purchased property subject to 
lease terminating Mar. 2, 1970, on which lessee had constructed 
drive-in theater, and useful lives of improvements extended beyond 
remainder of lease, petitioners were not entitled to sec. 167(a) 
depreciation deductions for improvements until after termination of 
lease, but thereafter would be entitled to recover through deprecia- 
tion their investment allocable to acquired reversionary interest in 
improvements. Geneva Drive-In Theatre, In ...............:.sc0sccsseeseeeseees 

Obsolescence—Motels and Antique Auto Museum—Useful 
Life.—Where petitioner, owner of 3 motels and antique auto 
museum, claimed sec. 167(a) depreciation deductions greater than 
Commissioner’s by reason of claimed economic obsolescence which 
rendered their respective useful lives shorter than those Commis- 
sioner determined, Court (1) sustained Commissioner’s depreciation 
deduction calculations for 2 motels based on his determination of 
useful lives, since decreasing profits due to economic conditions, new 
competition, and changes in style of motel architecture were not 
sufficient basis for petitioner’s claimed obsolescence deductions, (2) 
determined that petitioner was entitled to obsolescence deduction for 
1 motel, since changes in traffic patterns rendered its location such 
that it was virtually useless as motel, and (3) sustained Commis- 
sioner’s determination of useful life of antique car museum, since on 
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DEPRECIATION —continued 

facts its useful life was not so linked to that of motel located on same 
premises that their useful lives would simultaneously terminate. 
ND rr ID Bossi. cick tk cconnintinnk aaueek. Gabo. 


Theater—Apportionment of Basis—Future Demolition 
Costs.—Where highest and best use of improved real property 
petitioner purchased required retention of building which when 
renovated had 20-year useful life, after which parties projected 
highest and best use would require building’s demolition, and in 
allocating purchase price between land and building for depreciation, 
petitioner also contended value of land should be diminished and 
value of building increased by present value of estimated demolition 
costs to be incurred in future, Court determined petitioner’s 
allocation was not proper on facts and under regs., since even if 
current values could reflect future demolition costs, they would 
reduce value of building and not land; moreover, to allow adjustment 
contended for by petitioner would result in double deduction. 
Randolf Building Corp 
DISCLOSURE 

See INCOME. 
DISCOVERY 

See UNITED STATES TAX COURT. 
DISTRIBUTIONS 


Controlled Corporation’s Stock—Nontaxable Corporate Divi- 
sion or Taxable Distribution—Recognition of Gain to Sharehol- 
ders.—Where petitioners and Hansens each owned 50% of X stock 
and under reorganization plan to divide corporate business created 
Y, which transferred all its stock to X in return for some of X’s 
assets, most of which had been previously transferred to X by 
petitioners and Hansens individually only few days before reorgani- 
zation plan was adopted on Dec. 31, 1969, and X retained virtually all 
operating assets used in business, Court determined that Jan. 2, 
1970, distribution by X of all its Y stock in exchange for all 
petitioners’ X stock did not qualify as sec. 355 tax-free corporate 
division, since X was mere conduit through which Hansens paid for 
value of petitioners’ interest in X’s operating assets in excess of few 
nonessential liquid assets which were transferred to Y. Fair market 
value of Y stock on date of distribution determined. Harry B. Atlee.. 


Earnings and Profits—Corporate Reorganization, Stock Re- 
demption, and Employee Stock Options—Dividends or Return 
of Capital.—Cash distributions received by petitioner shareholders 
of parent corporation were dividends within meaning of sec. 316(a)(2), 
includabie in gross income under sec. 301(c) to extent of current 
earnings and profits, since Court determined that (1) Helvering v. 
Jarvis formula applies in determining proper charge to capital 
account in redemption distribution under sec. 312(e) and resulting 
charge to earnings and profits of redeeming corporation, (2) in 
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DISTRIBUTIONS —continued 

reorganization where parent assumes subsidiaries’ employee stock 
options within meaning of sec. 425(a) and subsequently issues new 
option, assuming spread between option price and fair market value 
on date of exercise is proper charge to earnings and profits (Luckman 
uv. Commissioner), spread is chargeable to employer corporation 
rather than issuing corporation, and (3) considering interrelationship 
of secs. 312(a) and 316(a\(2), where corporation has no accumulated 
earnings and profits at beginning of year, sec. 312(a) does not permit 
redemption distribution to reduce current earnings and profits 
available for dividends. Ronald D. Anderson..............c.s.sscsseessesseseeeeeees 


Estate Sale of Parent Stock to Subsidiary—Taxability as 
Constructive Dividend to Parent—Distribution in Redemption 
of Stock.—Where controlled subsidiary corporation purchased from 
decedent’s estate portion of stock of parent corporation in transaction 
qualifying under sec. 303, and parent was later liquidated and 
dissolved, Court determined, considering statutory language, legisla- 
tive history, and statutory scheme, that parent did not realize 
dividend from its subsidiary under sec. 304(a(2) and (b\(2)(B), as 
result of stock purchase, since such section refers to distribution by 
parent to shareholder, not distribution to parent, so that (1) parent 
did not omit from its income tax return sum in excess of 25% of 
reported gross income under sec. 6501(e), and consequently deficiency 
was barred by limitations under sec. 6501(a), and (2) parent did not 
realize personal holding company income in amount of sale price of 
its stock to subsidiary, and (3) petitioners as former shareholders of 
parent were not liable as transferees for any income or personal 
holding company taxes of parent. Helen M. WeDD...............:.sssscssseeeeees 


Redemption of Preferred Stock—Earnings and Profits Conse- 
quences—Dividends or Return of Capital.—Where corporation X 
redeemed 50 percent of its outstanding preferred stock at less than 
issuance price of stock in distribution redemption that qualified as an 
exchange under sec. 302(a), Court determined (1) under sec. 312(e) 
and case law full amount of redemption distribution was properly 
chargeable to preferred stock capital account, which Court was 
clearly able to determine, and earnings and profits account remained 
undistributed, and (2) under case law X, accrual basis taxpayer, could 
not reduce its earnings and profits by unpaid but accrued taxes. 
rn Ce TID a aiscinnecesiveeeesisscisvcnbuhnbdiaebbied ded tidlidaanas Naatactabaia doa 

Shareholder’s Sale of Parent Stock to Subsidiary—Taxability 
as Constructive Dividend to Parent—Redemption Distribu- 
tion.—Where petitioner corporation X’s wholly owned subsidiary Y 
purchased X stock from shareholder of X, Court determined that X 
did not constructively receive taxable distribution from Y under sec. 
304(a)(2) and (b\(2)(B) as result of stock purchase, since statutory 
function is to insure that redemption-distribution provisions of secs. 
301-303 are not circumvented by sale of parent’s stock to controlled 
subsidiary, subsec. (a)(2) refers to distribution by parent to share- 
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DISTRIBUTIONS —continued 

holder, not distribution to parent, and subsec. (b\(2\B) is simply 
mechanism to adjust parent’s earnings and profits for purpose of 
determining amount which is dividend. Helen M. Webb, 67 T.C. 293, 
followed... Virginie Biatariale Cam ge ....ecisesesssrrvececsccsossnscnssevesessnsesihsosesionnen 


Stock Repurchase—Termination of Subsidiary’s Business— 
Taxability of Corporation.—Where as result of merger, in which 
corporation X acquired A’s wholly owned corporation Y, A received 
11% of X stock and entered into employment agreement providing 
that if X terminated A’s employment, A could require X to 
repurchase his X stock at price based on gross sales, and after Y’s 
business became unprofitable, X terminated A’s employment and 
repurchased its stock for formula repurchase price of $100,677, which 
X considered to be far in excess of stock value, Court determined on 
facts and under case law that X’s payment to A for repurchase of 
stock was capital transaction under sec. 311(a), giving rise to no gain 
or loss, and was neither ordinary and necessary business expense 
under sec. 162, nor additional cost to X of its investment in Y. 
Harder Services, Inc 
DIVIDENDS 


See DISTRIBUTIONS, INCOME, and EXPENSES—TRADE 
OR BUSINESS. 


EMPLOYEES’ TRUSTS 


Distribution Upon Plan Termination—Denial of Capital 
Gains Treatment—Constitutionality.—Court sustained Commis- 
sioner’s contention that petitioner’s lump-sum distribution in excess 
of personal contributions on termination of plan was required to be 
treated as ordinary income under sec. 402(a)(2), since, contrary to 
petitioner’s contentions, (1) Tax Court is not constitutionally 
prohibited from deciding this case merely because it is established 
under art. I, not art. III, of the Constitution, and (2) sec. 402(a\(2) does 
not violate the 5th Amendment considering rational basis exists for 
granting preferential capital gains treatment only to employees who 
retire on separation from service and their widows, and to extend 
preferential treatment to employees upon plan termination would 
encourage unnecessary plan termination at expense of rank and file 
employees to obtain capital gains treatment for those in control. 
Cs I iii nt. BR ie eae 


Distributions—Not Within 1 Taxable Year—Capital Gains 
Treatment.—Where in 1971 after qualified contributory pension 
trust in which petitioner was participant terminated and corporation 
in which petitioner was officer discharged him, petitioner received 
distribution of life insurance policy from trust, but because of 1 
trustee’s actions which blocked trust assets in bank account between 
June 1971 and January 1972, petitioner did not receive cash 
distribution representing his entire remaining interest in trust until 
February 1972, Court rejected petitioner’s alternative contentions 
that he constructively received entire distribution in 1971, since he 
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EMPLOYEES’ TRUSTS —continued 

failed to demonstrate he received “unfettered command” of bank 
funds without “substantial restrictions” on his enjoyment, and that 
life insurance constituted “total distribution payable,” absent statu- 
tory basis for limiting such term to first installment, and determined 
that as calendar-year taxpayer, petitioner did not receive total 
amount payable to him as trustee within 1 taxable year as required 
by sec. 402(a(2) in order to obtain capital gains treatment. 
Lee L. Blyler 


Employer’s Contributions—Profit-Sharing Plan—Discrimina- 
tion Factor.—Court sustained Commissioner’s determination that 
petitioner corporation’s profit-sharing plan, which extended coverage 
only to salaried employees with 1 year of service who had attained 
age 25 and which excluded from coverage all but 4 of 51 employees, 
44 of whom were hourly paid employees who belonged to unions 
which maintained their own pension plans, did not meet require- 
ments for qualification under sec. 401(a), since on record and in light 
of case law plan discriminated in favor of officers, shareholders, and 
highly compensated employees within meaning of sec. 401(a)(3)(B), so 
that petitioner was not entitled to deduction for contributions to 
SObUATL's LHCII. TNE THOR UNO, TIDE ocsscccoccnsssccnsesruziesarmstanceacteriommcanamrouirnens 


Qualification As—Trustees’ Forfeiture and Reallocation of 
Terminated Employees’ Account Balances—Discrimination 
Factor.—Where trustees of petitioners’ profit-sharing plans forfeited 
and reallocated account balances, including vested portions, of 
employees separated from service, to remaining plan participants on 
basis of their total participation in plans, Court rejected petitioners’ 
contentions that discrimination resulting from bookkeeping errors or 
actions by independent trustees should not be considered in 
determining qualification of plans and determined on consideration 
of plans’ terms and operations, that allocation of forfeitures 
discriminated in favor of petitioners’ presidents, members of 
prohibited group under sec. 401(a), so that plans did not meet 
statutory requirements for qualification. Quality Brands, Inc ........... 

Qualification of Profit-Sharing Plan—Law Partners as 
Owner-Employees—Declaratory Judgment.—Where petitioner 
partnership adopted employees’ profit-sharing plan which provided 
that partnership’s capital gains and % of its net profits were to be 
divided among its 19 partners in proportion to their substantially 
equal capital contributions and remaining % divided on basis that 
total profit for services rendered by each partner during calendar 
year bears to aggregate total profit in same period for all partners, 
Court determined, considering restrictive statutory provisions and 
congressional concerns, that at all relevant times at least one partner 
was “owner-employee” within meaning of sec. 401(c)(3)(B), since at all 
relevant times at least one partner actually received distribution of 
firm profits in excess of 10%, so that, owner-employee requirements 
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EMPLOYEES’ TRUSTS —continued 
concededly not having been met, plan was not qualified. Hill, Farrer 

Retroactive Revocation of Qualified Status—Profit-Sharing 
Plan—Discrimination Factor.—{1) On facts, during years in issue 
eligibility requirements of petitioner’s profit-sharing plan operated in 
discriminatory manner in favor of prohibited group violating sec. 
401(aX3B), and (2) Commissioner’s retroactive revocation of 
qualified status of plan did not constitute abuse of discretion 
conferred by sec. 7805(b), since on facts and under case law, changes 
in coverage of plan were material so that petitioner was no longer 
justified in relying on Commissioner’s earlier rulings, subsequently 
published ruling impliedly revoked petitioner’s private ruling, and 
Commissioner has broad discretion in deciding whether to revoke 
ruling retroactively. Wisconsin Nipple & Fabricating Corp............. 
ESTATES AND TRUSTS 

See also GIFT TAX, INCOME, and RULES. 


Charitable Deduction—Bequest to Privately Owned Ceme- 
tery—Not for Exclusively Charitable Purpose or to Governmen- 
tal Unit for Exclusively Public Purposes.—Court determined that 
testamentary bequest to “Scipio Cemetery of Scipio, Indiana” paid to 
county commissioners was not deductible for estate tax purposes 
either under sec. 2055(a)(2), since on facts and under case law, even 
though bequest was benevolent act and use was limited to cemetery 
purposes, no evidence was presented that it was to be used 
exclusively for charitable purposes, or under sec. 2055(a)(1), since 
even though bequest was to county commissioners, petitioner did not 
show that cemetery was owned by governmental unit or that it was 
used for exclusively public purposes. Estate of W. Robert Amick...... 


Charitable Deduction—Testamentary Trust to Build Hospi- 
tal—Vested Remainder Interest or Partial Intestacy.—Where 
testator’s will directed that property be held in trust and income 
accumulated until sufficient to build hospital in Kerasitsa, Greece, 
and upon completion of hospital, trust was to terminate and sale 
proceeds of property were to be used to equip hospital, contrary to 
Commissioner’s contention that charitable deduction should be 
disallowed on ground that testator’s heirs would inherit hospital, 
Court determined under Kentucky law that petitioner’s intent was to 
have hospital built for village as memorial to himself, and this intent 
was sufficient to vest title in village or its representatives, so that 
claimed charitable deduction was allowed. Estate of Peter 


Gross Estate—Remainder Interest—Effect of Joint Will.— 
Where decedent paid gift tax erroneously determined by Commis- 
sioner upon his wife’s death in 1964 on theory that their joint and 
mutual will effected gift of remainder interest in his community real 
property and half his separate real property, and upon decedent’s 
death in 1970 Commissioner determined such interest was includable 
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ESTATES AND TRUSTS —continued 
in his gross estate under sec. 2036 or alternatively under sec. 2033, 
Court determined value of such interest was includable in gross 
estate under sec. 2033, since petitioner failed to meet its burden of 
proof, and under provisions of joint will, decedent retained such 
interest when his wife died. Estate of Zac Emerson................0..ss0ss00000 
Gross Estate—Transfer Into Joint Ownership in Contempla- 
tion of Death—Original Consideration Paid by Spouse.—Where 
decedent transferred property to herself and husband as joint 
tenants with right of survivorship in contemplation of death, on facts 
and under case law value of property was includable in her gross 
estate under sec. 2035 and was not excludable under sec. 2040, even 
though decedent many years prior received property as gift from 
husband who paid full consideration for it. Estate of Elena B. 


Gross Estate—Trust Assets—Power of Appointment.—Where 
decedent under terms of mother’s will was beneficiary of trust 
empowered to withdraw money for “business purpose,” Court 
sustained Commissioner’s determinations that (1) decedent possessed 
power to invade trust corpus within meaning of sec. 2041(a)(2), since 
under State law phrase “for business purpose” did not clearly limit 
or restrict power to matters relating to decedent’s need for 
maintenance and support, and although phrase presented standard, 
it was not ascertainable standard within statutory meaning, and (2) 
amount subject to power was $50,000, since, but for “except” clause, 
decedent could have claimed entire trust for business purpose, and 
not $15,000 as petitioner contended, since phrase “in addition” was 
introductory and not limiting. Estate of Alice B. Pennev.................... 


Gross Estate—Trust Assets—Power of Appointment Limited 
by Agreement.—Decedent’s Jan. 12, 1948, agreement with brothers 
and sisters to make will and not to change it without consent of all 
living parties, which was valid under State law, caused pre-Oct. 21, 
1942, general power of appointment by will, granted to decedent with 
respect to trust interest, not to be general power under sec. 2041 at 
time of its exercise by decedent in her will, so that value of trust 
created for decedent was not includable in her gross estate. 
Estate of Hiena B.. Drake .....:...sisinicsiecbgsdedaaiatcteaigasicns 


Gross Estate—Trust Property—No Knowledge of Power of 
Appointment.—Where decedent, who died at age 28 as result of 
swimming accident at age 16 which left him a quadriplegic, was 
income beneficiary of inter vivos trust with power to terminate trust 
and to receive trust assets, Court determined that, even though 
decedent never saw trust instrument and was never informed about, 
and had no actual knowledge of, his rights under trust, value of trust 
property over which he concededly possessed general power of 
appointment was includable in his gross estate for estate tax 
purposes under sec. 2041(a)(2), considering statutory language, case 
law, and legislative history. Estate of James C. Freeman 
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ESTATES AND TRUSTS —continued 


Marital Deduction—Life Insurance Proceeds—Exception to 
Terminable Interest Rule.—Where under insurance policy on 
decedent’s life, surviving spouse as direct beneficiary had right as of 
date of decedent’s death to select 1 of 4 settlement options with 
payments to commence, at latest, within 1 month after insured’s 
death or after election of settlement option, and under marital 
deduction provision in policy, surviving spouse had right to revoke 
designation of contingent beneficiaries and appoint all proceeds to 
his estate, Court determined proceeds qualified for marital deduction 
under sec. 2056(b)\(6) exception to terminable interest rule, since at 
date of death, contrary to Commissioner’s contentions, agreement 
and payment requirements were satisfied, and power of appointment 
was possessed by surviving spouse and was exercisable in all events. 
Ne ee III Bn SPIED ,.......-...- sossonnacehnsomnaroneahanaebacensemapbeenstaanan sion 


Marital Deduction—Mutual Wills Creating Binding Contract 
to Dispose of Collective Estate—Fee Simple or Terminable 
Interest.—Reciprocal provisions in mutual wills, that estate of 
survivor would pass to their children upon his or her death, and 
express promise by each not to change any provision with respect to 
their children, on facts constituted strong evidence of parties’ intent 
to contractually bind themselves to dispose of collective estate in 
specified manner and under New York law effectively limited 
interest passing to W to life estate with broad powers over use of 
principal, which was terminable interest not qualifying for marital 
deduction; and sec. 2056(b)(5) exception to terminable interest rule 
did not apply, since W could not appoint such interest in manner 
which would be free of contractual obligation imposed by mutual 
wills. Estate of Edward N. Opal, 54 T.C. 154, followed. Estate of 
David A. Siegel 
ESTOPPEL 

See also ACCOUNTING METHODS and LIMITATIONS. 


Amended Answer—Sec. 2033 Estate Tax Theory—Prior Erro- 
neous Gift Tax Determination.—Where decedent paid gift tax in 
settlement of deficiency asserted by Commissioner upon death of his 
wife in 1964 on theory that their joint and mutual will effected gift of 
remainder interest in certain property of decedent, and upon 
decedent’s death in 1970, Commissioner determined deficiency in 
decedent’s estate tax on theory that, upon his wife’s death, decedent 
had made a gift of remainder interest with retained life interest in 
such property so that its value was includuable in gross estate under 
sec. 2036, Court determined Commissioner was not estopped or 
precluded from amending his answer to plead alternatively that 
value of property should be included in decedent’s gross estate under 
sec. 2033, since petitioner failed to show that respondent made 
misrepresentation of fact, and petitioner would not sustain “uncon- 
scionable” or “unwarrantable” loss if Commissioner corrected 
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ESTOPPEL —continued 
mistake of law. Schuster v. Commissioner, 312 F.2d 311. Estate of 
Bo CT TT <a sansasheinnois iboats ll cbiiehamsitedahiswibibeeees 
EVIDENCE 

See UNITED STATES TAX COURT. 
EXPENSES—EMPLOYMENT 


Moving—Philippines to San Francisco to New York—Overall 
Move or 4-Month Stopover.—Where petitioners, Philippine na- 
tionals, moved from Manila to San Francisco and 4 months later 
moved to New York City where they remained for rest of taxable 
year, Court determined on facts (1) petitioners were not entitled to 
deduct moving expenses incurred in overall move from Manila to 
New York City, since San Francisco was not stopover in overall move 
but became their principal place of work, (2) petitioners were not 
entitled to deduct portion of expenses incurred in move from Manila 
to San Francisco, since they failed to meet sec. 217 39-week work 
requirement following arrival, and (3) petitioners were not entitled to 
any moving expense deduction in excess of amount Commissioner 
allowed for move from San Francisco to New York City, since they 
failed to substantiate their claimed expenses for food. Severino R. 
DRDO GOR sien cicesh Kcdecesedssasidestasccscosicvestest na COMA eA Etnceeaeetanite 
EXPENSES—MEDICAL 


Added Cost of Chemically Uncontaminated Food—Avoidance 
of Allergic Reaction—Medical or Personal Expense.—Where 
petitioners H and W, who were allergic to chemical compounds in 
pesticides and herbicides, to avoid severe allergic reactions, restricted 
their diets to chemically uncontaminated foods purchased at health 
food stores at retail cost substantially higher than that of chemically 
treated food found in ordinary grocery stores, Court determined, 
considering unusual facts and record, that added costs incurred in 
obtaining organic food specially grown, packaged, and transported in 
chemically free environment were incurred for medical care deducti- 
ble to extent provided by sec. 213. Theron G. Randolph...................... 
EXPENSES—TRADE OR BUSINESS 

See also CAPITAL EXPENDITURES and INCOME. 


Addition to Tax Incurred by Estate—Paid by Taxpayer/Ex- 
ecutor—Nondeductible Penalty.—Portion of addition to tax under 
sec. 6651(a) for late filing of estate tax return paid by petitioner as 
coexecutor of estate was not deductible either under sec. 162, since 
under general rule activities of executor do not usually constitute 
trade or business and, absent any evidence as to extent of activities 
as executor, petitioner failed to carry burden of proof, or under sec. 
212, since such section does not expand category of deductions 
otherwise allowable under sec. 162, but was nondeductible “fine or 
similar penalty” under sec. 162(f), considering statutory language 
and case law, and fact that liability for addition constituted “debt” 
under sec. 3467 of Revised Statutes did not result in its losing its 


Page 


612 


647 


481 








INDEX-DIGEST 


EXPENSES—TRADE OR BUSINESS —continued 

character as penalty; nor was payment deductible under sec. 1341 as 
restoration of previously reported executor’s commissions, since it 
was unrelated to such income and sec. 1341 does not grant deduction 
for otherwise nondeductible item. Albert J. Uhlenbrock. .................... 


Antitrust Settlement Payment—Deduction From Gross In- 
come—Allocability to Operations Funded by Nonincome Ad- 
vances.—$150,000 paid by petitioner, membership organization of 
retail florists, in settlement of an antitrust suit was properly 
deducted from gross income as ordinary and necessary business 
expense of petitioner’s general operations, and no part was allocable 
to its clearing house or marketing divisions funded by members’ 
advances, herein determined not to be income but trust funds, since 
antitrust action was instituted against petitioner for actions taken in 
its own behalf as corporate entity in its own right and not as trustee. 
Florists’ Transworld Delivery ASSN ...............:c:sssssessessssssesessseessnsseees 


Legal and Professional Fees—Paid by Closely Held Corpora- 
tion for Partnership—Deductibility by Corporation and Taxa- 
bility as Preferential Dividend to Shareholders.—(1) Legal and 
professional fees paid by X corporation in forming partnership to 
take title to certain property and to lease it back to X were not 
expenses of partnership but were amortizable by X over term of lease 
under sec. 178(a), since economic reality of situation would have 
required partnership to increase rent if it had paid expenses and 
increased rent would have been deductible by X, and since sec. 178 
was applicable, X’s payments did not constitute preferential 
dividends to petitioners A and B who were both shareholders and 
partners, and (2) expenses incurred by X in possible acquisition or 
leasing of other property were deductible in full, whether charac- 
terized as ordinary and necessary business expenses under sec. 162 or 
as loss incurred in X’s business upon abandonment of plan to acquire 
or lease property. Levenson & Klein, In...............cscssssssessessesssssssessneses 


Mandatory Contributions to Mess—Fireman—Business or 
Personal.—Where petitioner fireman who worked 24-hour shifts was 
required to financially contribute to organized mess at fire station as 
condition of his employment, and such requirement was to comply 
with legal and moral obligations owed by city to its minority 
employees, Court determined on record, including unusual nature of 
petitioner’s employment, involuntary nature of expense incurred, 
petitioner’s limited ability to participate in mess, and employer’s lack 
of intent to compensate or benefit petitioner by enacting require- 
ment, that petitioner’s contributions constituted business expenses 
directly and proximately related to his trade or business deductible 
under sec. 162(a), rather than personal expenses. Robert E. Cooper . 

Rental—Paid by Closely Held Corporation to Family Mem- 
bers—Business Purpose or Family Plan.—Where A, president 
and chairman of the board of X corporation, had estate plan which 
eventually gave his son B full control of X and provided his 
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EXPENSES—TRADE OR BUSINESS —continued 

daughters with income from various real estate companies organized 
to lease property to X, and A represented daughters in negotiating 
store lease with X which was represented by B, Court determined 
that rent paid by X for store was ordinary business expense required 
to be paid as consideration for continued use and possession of 
premises, since Commissioner’s argument that rental payments were 
designed to siphon off corporate profits was weakened by parties’ 
stipulation that rent for store was reasonable, and even though A 
had basic commitment to X, on facts he was concerned with financial 
welfare of his daughters and therefore in negotiations took adverse 
position te B.. Lowesntaan & EGG, Bae saissisinictesicee tines sce ctsecrendiebe 


Restoration of Excessive Compensation—Disallowed Deduc- 
tions Claimed by Controlled Corporation—Employment Agree- 
ment.—Where petitioner on Dec. 14, 1970, executed contract to be 
effective Jan. 1, 1969, whereby he agreed to restore to his controlled 
corporation amounts received as compensation, etc., which were 
subsequently disallowed as income tax deductions, and in 1972 
petitioner restored disallowed portion of deductions claimed by 
corporation as compensation for petitioner’s services during 1969 and 
1970, Court determined that petitioner was not entitled to deduction 
under either sec. 1341(a) or 162(a) for restoration of amounts 
attributable to period prior to Dec. 14 agreement and repayment 
constituted capital contributions to corporation which increased his 
basis in stock, but petitioner was entitled to deduction for restoration 
of amounts attributable to period after Dec. 13, 1970, under sec. 
162%a).and case law,..halam GG, FBI .ecsckccsisisiashnerassvdectimnsonnsinsensiuarvennitecanions 


Travel and Entertainment—Ordinary and Necessary—Sub- 
stantiation Requirements.—Commissioner’s disallowance of por- 
tion of amounts claimed as travel and entertainment expenses was 
sustained, except for (1) $293 paid by petitioner corporation for 
attorney fees in connection with HUD contracts which testimony 
showed was deductible business expense to which sec. 274(d) 
substantiation requirements were inapplicable, and (2) $357 Hertz 
Car Rental expense incurred to visit hurricane damage sites in 
connection with HUD mobile home rental contracts as to which 
substantiation requirements were met. BJR Corp 


Travel and Living Expenses—Away From Home—Minimal 
Contact During Temporary Employment.—Where petitioner’s 
only connection with his alleged tax home in Glendora, Calif., while 
engaged in concededly temporary employment in other locations, was 
leased furnished apartment and his personal desire to return, Court 
sustained Commissioner’s contention that petitioner’s contacts with 
Glendora were minimal! so as to preclude it from being his tax home 
under sec. 162 and determined that Glendora ceased to be his tax 
home in 1971, considering inter alia he ceased to be present in that 
city after mid-January, he had no business connections or family 
there, and he had little or no prospects for future employment in that 
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EXPENSES—TRADE OR BUSINESS —continued 

area, and that any duplicate living expenses, including rental costs 
incurred by petitioner resulted from personal considerations and 
were nondeductible under sec. 262. Benjamin G. Bochner.................. 


Travel and Lodging—Away From Home—Second Home 
Required by W’s Employment.—Where H and W owned ranch, 
operated by H, in Lockhart, Tex., and spent most of their time in 
Austin where W was required to live as condition of employment, 
Court determined (1) W’s expenses for lodging in Austin were not 
deductible traveling expenses under sec. 162(a\(2) because she was 
not “away from home,” and (2) H’s lodging expenses in Austin were 
nondeductible personal expenses and his travel expenses between 
Austin and ranch were nondeductible commuting expenses, since 
Lockhart was his home for tax purposes and he lived in Austin 
because of personal desire to be with W and not because his business 
required him to do so, and it was immaterial whether additional 
expenses of maintaining second home were incurred because of 
employer requirement or distance between employments of two 
RD, IEE BID os ivnicsoccsscastnsssszeetbessensseratesentavtoacnseeiaaniaagale 


Travel, Meals, and Lodging—Employees at Nuclear Test 
Site—Commuting or Deductible Business Expenses.—Travel 
expenses incurred by petitioners in traveling daily between their 
residences and remote nuclear testing facility where they were 
employed were nondeductible commuting expenses and not ordinary 
business expenses under sec. 162 regardless of distance traveled or 
unavailability of housing at or near site, and remaining overnight 
from personal choice at test site did not convert travel expenses into 
deductible business expenses; moreover, travel expenses of peti- 
tioners who remained overnight, as well as meals and lodging, were 
not deductible, since petitioners were not “away from home,” their 
“tax home” being location to which each reported at test site. 


FOREIGN CORPORATIONS 


Controlled Foreign Subsidiaries—Domestic Corporation’s Ac- 
celerated Depreciation Election—Validity.—Where petitioner 
U.S. corporation filed with its District Director of Internal Revenue 
income tax returns for fiscal years 1967-70, with “written state- 
ment” and accompanying schedules and statements electing to adopt 
accelerated depreciation accounting method for determining 
earnings and profits of 3 of its controlled foreign subsidiaries, 
contrary to Commissioner’s contentions that “written statement” 
was legally insufficient in that it did not state in adequate detail 
petitioner’s election and was not filed with Director of International 
Operations, IRS, as required under regs., Court determined on 
unique facts that petitioner’s “written statement,” considered along 
with returns and other documents, substantially complied with 
directions of reg. 1.964—1(c\3) prescribing procedure for election of 
depreciation and accounting methods, and earnings and profits of its 
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FOREIGN CORPORATIONS —continued 
controlled foreign subsidiaries properly reflected adjustments for 
accelerated depreciation. Hewlett-Packard Co0....0........:c.cccssccsssesseeseeeees 


Controlled Foreign Subsidiary—Receipt of Minimum Distri- 
bution by Domestic Corporation—Minimum Overall Tax Bur- 
den Test.—Petitioner domestic corporation failed to satisfy mini- 
mum overall tax burden test prescribed by reg. 1.963-4(a), since 
considering statutory purpose and express congressional recognition 
of relationship between sec. 51 surcharge provision and sec. 963 
“minimum distribution” provisions, surcharge rate imposed by sec. 
51(a)(1)B) was to be added to normal tax rate and sec. 11 surtax rate 
for that part of petitioner’s taxable year within surcharge period, 
total was multiplied by consolidated earnings and profits of 
petitioner’s chain of foreign corporations, and 90% of resulting 
amount was greater than overall U.S. and foreign income tax, so that 
petitioner was not entitled to exclude from gross income for fiscal 
1968 subpart F income of its chain of controlled corporations headed 
by Swiss subsidiary. Hewlett-Packard CO..............ccssccsscesssesssessesssseessees 


GAIN OR LOSS 


See SMALL BUSINESS CORPORATIONS and UNITED 
STATES TAX COURT. 


GIFT TAX 


Exclusions—Valuation of Trust Interest—Trustee’s Adminis- 
trative Powers vs. Trustor’s Intent.—Where petitioner established 
2 identical irrevocable trusts, one for each parent as beneficiary, with 
reversionary interest to petitioner upon beneficiary’s death, gave 
trustee various broad discretionary administrative powers, and 
claimed two $3,000 exclusions on gift tax return and excluded value 
of her reversionary interests from value of gifts subject to gift tax, 
Court determined that petitioner intended to give beneficiaries a 
viable income right which could not be derogated by boilerplate 
administrative powers, so that present and reversionary interests, 
contrary to Commissioner’s contention, were capable of valuation 
and petitioner is entitled to claimed exclusions and to have 
reversionary interests excluded from taxable gifts. Cherlyn C. 
Caldwell Martinez............ 
GIFTS 

See also ESTOPPEL. 


Interest-Free Loans—Intrafamily Relationships—Taxabili- 
ty.—Petitioner, 1 of 3 brothers in partnership which made substan- 
tial non-interest-bearing demand or open account loans to 24 trusts 
established for various relatives, most of whom were children, was 
not subject to gift tax on his proportionate share of value of use of 
partnership’s outstanding loans, since making of non-interest-bearing 
loans under circumstances was not taxable event in light of case law 
and policy considerations. Lester Crown 
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INCOME 


See also CAPITAL GAINS AND LOSSES, EXPENSES— 
TRADE OR BUSINESS, and WESTERN HEMISPHERE TRADE 
CORPORATIONS. 


Advance Payments for Lease of Mobile Homes—Rent or 
Capital Advances or Loans—<Accrual Basis Taxpayer.—Entire 
amount of payments received in fiscal 1970 by petitioner corporation 
from Federal Government under HUD contracts for use of mobile 
homes was includable in gross income as rent, since (1) mere fact that 
payments were used for capital expenditures did not convert 
payments to nontaxable advances of capital, (2) substance of 
transaction bore little, if any, resemblance to loan, even though 
portion of lease payments might have been required to be refunded, 
(3) possibility that HUD might terminate agreements and be entitled 
to refund was not “contingency” which would prevent realization of 
income in year payments were received, (4) even though petitioner 
was accrual basis taxpayer, under case law advance rental payments 
were includable in year of receipt, and (5) neither Rev. Proc. 71-21 
nor sec. 83 was applicable to defer reporting portion of rents beyond 
year of receipt. BJR Corp 


Allocation—Commonly Controlled Corporations—Imputation 
of Interest Income on Interest-Free Loans.—Where two individu- 
als owned over 75% of stock and served as principal officers of two 
corporations, one of which advanced large sums of interest-free 
money to other, Court sustained Commissioner’s allocation under sec. 
482 of interest income to borrowing corporation and determined (1) 
on facts both corporations were owned and controlled by same 
interests within meaning of sec. 482; (2) interest income was properly 
computed with reference to daily, rather than monthly, advance 
balances and was not to be limited to transferred funds actually used 
by borrowing corporation; (3) reg. 1.482-2(a\3), providing that 
interest period shall not commence until 6 months after indebtedness 
arose, did not apply, since indebtedeness did not arise from any 
business dealings with each other; and (4) primary adjustment 
asserted against petitioner was not barred by correlative sec. 482 
adjustment of related taxpayer not a party to action. Collins 
SE I eisssicth tis doicsetcasas ciel Basil sxensdeicod Renbiansd dali 


Allocation—Dividend in Kind to Parent Bank Holding Corpo- 
ration—Tax-Avoidance Purpose.—Commissioner was empowered 
under sec. 482 to allocate to banking corporation income from sale or 
redemption of appreciated U.S. treasury bonds and notes which it 
had distributed as dividend in kind to petitioner, its parent bank 
holding corporation, in anticipation of their sale or redemption, even 
though payment of dividend had business purpose of providing 
petitioner with funds necessary to carry on its business, since 
primary purpose in distributing obligations as dividends in kind was 
to avoid impact of sec. 582 on banking corporation. Southern 
Bancorporation 
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INCOME —continued 

Averaging—Eligible Individual—Tax-Exempt Fellowship as 
Support Furnished by Taxpayer.—Court determined that 
amounts petitioner received from National Defense Education Act 
fellowships and teaching assistantship, which were concededly 
excludable from gross income under sec. 117, did not represent 
support which petitioner furnished himself, and since these funds 
were expended for and constituted petitioner’s support during years 
in issue, Court determined on legislative history, specific Code 
exceptions, and determinations of fact, that petitioner (and his 
spouse until their divorce) did not provide % of his support during 3 
base period years, and therefore, he was not “eligible individual” 
under sec. 1301(c)\(1), entitled to use income averaging in computing 
his tax liability. Richard SRAKVY 2.....scssecscsecsse>ciitiivcansthanserstrbinting 


Commissioner’s Allocation—Related Entities—Arm’s-Length 
Price of Equipment.—Where partnership sold equipment to com- 
monly controlled corporation, Court (1) determined Commissioner’s 
sec. 482 allocation of income to partnership, based on his determina- 
tion that arm’s length price for equipment was equal to manufac- 
turer’s list price, was unreasonable and arbitrary, since testimony 
and facts established that equipment dealers rarely received manu- 
facturer’s list price for this type of equipment, and (2) applied cost- 
plus method as set forth in reg. 1.482-2(e\4) to determine arm’s- 
length price for sale by using gross profit percentage established in 
uncontrolled sale of same type of property, by same seller in same 
geographic area. Rdlward EK. Edward .......:..ccsecssccessesssssssssesssosssosenscoesses 


Commissioner’s Computation—Burden of Proof—Clear and 
Convincing Evidence.—Commissioner did not err in including in 
his computation of petitioners’ farm income (1) amounts of checks for 
grain from petitioners’ farm, one made payable to oil company on 
petitioner A’s instruction for truck purchased and the other made 
payable to petitioners’ brother, (2) interest credited by bank to their 
account, and (3) gross sales reflected in State sales and use tax 
returns filed by A; and with certain adjustments for petitioners’ 
frugal lifestyle, on record as whole, Court concluded that Commis- 
sioner sustained his burden of proof for each of taxable years by clear 
and convincing evidence. Loren R. Gajewski ...............ssssssssesseseeseeseess 


Damages in Patent Infringement Suit—Taxability in Prior 
Year—Accrual Basis Taxpayer.—Where petitioner, accrual basis 
taxpayer, brought suit against alleged patent infringer, District 
Court held his patent infringed, Court of Appeals affirmed, certiorari 
was denied in 1968, and in 1970 special master issued report fixing 
damages and case was settled, Court determined damages were not 
income before 1970, since amount could not be determined with 
reasonable accuracy before such time. David R. Blake.....................0++ 


Distributions to Children—Educational Trust Funded by 
Employer—Taxability to Employee-Parents as Deferred Com- 
pensation.—Payments made to petitioners’ children by trust estab- 
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INCOME —continued 

lished and funded by petitioners’ employer to pay certain education 
expenses of key employees’ children, so long as they were incurred 
while parent-employee was employed by corporation, were compensa- 
tory in character on facts and were includable in the employee- 
parents’ income under sec. 83, when trust paid children’s educational 
expenses, even though parents had no right or claim to benefits from 
trust, since by accepting and continuing employment petitioners 
consented to having portion of earnings paid to third parties, and 
petitioners had power to designate which children were to be 
enrolled in plan. Richard T. Armantroute ................0.scscsssssesseeeseeneseeees 


Earned Outside U.S.—Amount Excludable—Allocable Non- 
deductible Farm Expenses.—Where petitioner operated farming 
business abroad as sole proprietorship at a loss, and reported on 
Federal tax returns all gross farm income and deducted all farming 
expenses, thereby offsetting U.S. source income with 100% of foreign 
business losses, and petitioner’s personal services and capital were 
material income-producing factors in business, Court determined (1) 
under sec. 911(a) petitioner was required to exclude portion of her 
gross farm income as “earned income” (Brewster v. Commissioner, 
473 F.2d 160 (D.C. Cir. 1972), and Jack E. Golsen, 54 T.C. 742 (1970)), 
(2) petitioner failed to carry burden of proof to overcome Commis- 
sioner’s determination that 30% of gross farm income was a 
reasonable allowance for petitioner’s services and was excludable 
earned income, and (3) 30% of petitioner’s farm expenses were 
allocable against excludable earned income and nondeductible under 
sec. 911(a). Anne Moen Bullitt Biddle Brewster .....................:000s0000 


Embezzled Funds—Restored in Subsequent Year—Eligibility 
for Tax Readjustment or Loss Carryover Provisions.—Where 
petitioner embezzled funds which he repaid in years subsequent to 
embezzlement, sec. 1341 tax computations were not applicable to 
restoration of embezzled funds, since petitioner never had an 
unrestricted claim of right to such amounts; nor were sec. 172 loss 
carryback-carryover provisions applicable, since deductions for 
repayment of embezzled funds were not attributable to operation of 
trade or business regularly carried on by petitioner within meaning 
of sec. 165(c)(1), and deduction for repayment of embezzled proceeds 
is only permitted under sec. 165(c)(2) as nonbusiness loss incurred in 
transaction for profit. Bermard A. Yer kcie...............:.ccccsccsssssssssseessesssenees 


Employee Stock Purchase—Income on Lapse of Contractual 
Restraints—Constitutionality of Sec. 83(a)—Where petitioner 
purchased under agreement employer’s stock subject to contractual 
restraints on transferability, Court sustained Commissioner’s deter- 
mination that sec. 83(a) taxable income was difference between 
average market price of stock on last business day prior to date on 
which shares were no longer subject to forfeiture and price petitioner 
paid for shares, contrary to petitioner’s contention that taxable 
income could not exceed fair market value of stock received under 
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INCOME —continued 

agreement, and determined that sec. 83(a) was not unconstitutional 
under either 5th Amendment as denial of due process, since Congress 
did not act arbitrarily in enacting section and imposing conclusive 
presumption which was necessary to eliminate tax benefits, or under 
16th Amendment, since sec. 83 does not impose direct tax and 
therefore is within congressional taxing power. Miriam Sako. ........... 


Exclusions—Daily Allowances at Nuclear Test Site—Compen- 
sation or for Meals and Lodging.—Where petitioners traveled 
daily between residences and remote nuclear testing facility where 
they were employed, daily or per diem allowances received for each 
day they reported for duty at test site were includable in income 
_ under sec. 61(a) and were not excludable from income under sec. 119, 
since purpose of allowances was to provide additional compensation 
in order to obtain and retain employees at test site, and allowances 
were not paid for reimbursement of employees’ meals and lodging 
purchased at test site and did not constitute meals and lodging 
furnished “for convenience of the employer.” Lee E. Coombs ............. 


Exclusions—Earned Income From Sources Without United 
States—Commissioner’s Allocation of Portion of Bonuses At- 
tributable to United States Sources.—Where petitioner, United 
States citizen residing in France, employed by subsidiary of X 
corporation as executive overseeing operations of various subsidiaries 
of X doing business in Europe, worked within and without United 
States and received as compensation basic salary and bonuses based 
on foreign subsidiaries’ earnings and on export earnings of X, Court 
(1) determined bonuses did not qualify as compensation for services 
performed wholly without United States and hence were not wholly 
exempt from tax, since there was no evidence to indicate services 
performed by petitioner to earn bonuses were any different from 
services performed to earn basic salary, and both compensation 
devices required that he perform services within and without United 
States, and (2) approved Commissioner’s allocation on time basis. 
Antoine L. Cini 


Exclusions—Fellowship Grant—Psychology Intern.—Where 
petitioner as candidate for Ph.D. degree in clinical psychology was 
required to serve clinical internship, payments received were 
compensation for services to hospital, contrary to petitioner’s 
contentions that payments constituted scholarship or fellowship 
grant excludable under sec. 117 because of degree of supervision and 
control over his activities and because services were not “necessary” 
to hospital’s operation, since on record, considering petitioner’s prior 
education and experience and nature and extent of his services, he 
made substantial contribution to care and treatment of patients; 
close supervision did not establish that services were of no value and 
might actually have increased their value; even though internship 
program provided valuable teaching and training, he rendered 
substantial services for hospital’s benefit; high level of compensation 
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INCOME —continued 
was significant; and payments had none of characteristics of 
scholarship or fellowship grant but many characteristics of compen- 
waticn:: Tiwi BE, BIG icessiceinsscccssssiccsersssesivepsistihiotsbibibcsudaanaibe 
Exclusions—Parsonage Allowance—Paid to Nursing Home 
Administrators.—Petitioners, administrators of nursing homes, 
were not entitled to exclude from gross income under sec. 107 
amounts designated as parsonage allowances, even though they were 
ordained ministers and operated nursing homes under “fellowship” 
of Assemblies of God Church, since they failed to show any objective 
manifestation of control over nursing homes by the church, and 
under tests in regs., they did not perform types of services which give 
rise to allowance. Pease A. TOUS «.2..00:0sssessvcscssovesseensevencnsbissvesssessbucpesseasins 


Farm Recapture Property—Sec. 1251(b)(4) Election to Com- 
pute Gain by Using Inventories, Etc.—Substantial Com- 
pliance.—Where petitioners, accrual basis taxpayers, satisfied ac- 
counting requirements of sec. 1251(b)(4)(A) in computing gain from 
sale of livestock as long-term capital gain, but failed to make elective 
statement required by regs., Court determined that petitioners made 
effective election on timely return which substantially complied with 
requirements of sec. 1251(b)\(4) and were entitled to its benefits by 
fulfilling essential requirements, since Commissioner was not preju- 
diced in any manner by petitioners’ actions, and election require- 
ments are directory and not essential to fulfill purpose of section. 
ST, BNE sictrctenrcinciocisneniéncanrtanininncinaataenidiellailiaian, 


Imputed Interest—Deferred Payments in Tax-Free Reorgani- 
zation—Sec. 483 Applicability—Where petitioners exchanged 
stock in corporations X and Y for voting stock of Z under written 
agreements in tax-free reorganization under secs. 354(a\(1) and 
368(a\(1)(B), and agreements provided for issuance of additional 
shares of Z if value of Z shares initially received in exchange was less 
than designated amount on future date, with maximum number of 
additional shares which might be received to be placed in special 
reserve account with no provision for payment of interest on 
additional shares, Commissioner properly imputed interest income 
on deferred stock payments to petitioners under sec. 483, since 
existence of deferred payments without provision for adequate 
interest, not manner in which payments were computed, is deter- 
minative of sec. 483 applicability. Sidney R. Solomon...................s.s000 


Lottery Prize and Interest—Income to Minor or Trust Corpus 
Paid to Parent Custodians—Year Taxable.—Court sustained 
Commissioner’s contentions that (1) $100,000 lottery prize, won by 
minor petitioner in 1970 and paid to his parents as custodians under 
State’s Uniform Gifts to Minors Act, was income to petitioner in 1970 
and not in 1971 when parents turned money over to him, (2) prize 
money held by parents as custodians did not constitute corpus of 
trust, since only limitations on petitioner’s enjoyment were short- 
term management powers of parents under act and absence of right 


1111 


Page 


249 


897 


1071 


379 








1112 INDEX-DIGEST 


INCOME —continued 

to assign income, and petitioner received sufficient benefit in 1970 to 
be subject to tax, and (3) interest on prize money was taxable to 
petitioner in year earned, not in year money was turned over to him 
by parents, since under case law, act does no more than create 


statutory framework for exercise of guardian’s powers to manage 


minor’s money. Joseph ANAStASIO .............sccsscsessseseesscsscsscsstsssscsssessssssees 


Members’ Advances for Operating Costs—Nonprofit Corpora- 
tion—Income or Trust Funds.—Where petitioner, membership 
organization of retail florists, received from members advances which 
it was obligated to apply to cost of clearing intercity flower order 
exchanges and to use for national advertising and marketing, with 
requirement that any excess of respective advances over expenses in 
any year be refunded to members, Court determined that clearing 
house and marketing advances were not gross income to petitioner, 
since under case law petitioner held advances in trustee capacity, but 
that miscellaneous receipts of clearing house and marketing opera- 
tions which were not burdened with restrictions as to disposition did 
not constitute gross income from which allocable expenses were 
deductible, and under Cohan rule amount of deductible clearing 
house expenses was amount of receipts. Florists’ Transworld 
Delivery Assn 


Option Payments—Taxability as Ordinary Income—Interest 
or Payments to Keep Option Effective.—Where petitioner granted 
X corporation 5-year option and later Y corporation 3-year option to 
purchase some or all of petitioner’s property; agreements provided 
for quarter annual payments equal to percentage of specified 
purchase prices to keep option effective; and neither option agree- 
ment provided that payments were to reduce stated purchase prices 
of property if options were exercised, Court determined that 
payments were not includable in income in year received (except as 
to payments received where options expired in taxable year), since (1) 
payments were to keep options effective and were not interest 
payments on purchase prices of property, (2) on face, options were not 
series of 3-month options but were for 3 and 5 years with quarterly 
payments to keep them effective, and (3) even though payments were 
not to reduce purchase price, their effect was no different than 
higher price for property reduced by option payments if options were 
exercisnd. Coard By, Bede ii....ccicccccckecdscsiicnbadosienih AAG ababisadebecaaseictnecenstd 

Reconstructed From Confidential Informers’ Statements— 
Disclosure of Informers’ Names and Commissioner’s File—Late 
Filing Addition and Self-Employment Tax.—Based on testimony 
of revenue agent and Court’s in camera inspection of confidential 
informers’ statements, Court determined (1) Commissioner’s deficien- 
cy determination, which was based in part on statements of 
confidential informers regarding petitioner’s alleged business of 
selling heroin, was not arbitrary or unreasonable, and petitioner had 
burden to rebut such determination, which burden he failed to carry, 
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INCOME —continued 
(2) on facts and under case law petitioner was not entitled to 
disclosure of names of informers or Commissioner’s confidential file 
to refresh his recollection before testifying, and (3) petitioner was 
liable for late filing penalty and self-employment tax, absent 
evidence to the contrary. Johnny Weimerskirch. .....................:.000+0000++ 
Royalties—Transfer of All Substantial Rights to Patent— 
Capital or Income.—Where petitioner owned patent on leveling 
device and granted exclusive license to company X in 1954, limited to 
public seating field, and exclusive license to company Y in 1960, 
limited to restaurant field, Court determined petitioner was not 
entitled under sec. 1235 to capital gains treatment of royalties 
received from X, since he retained valuable rights at time of license 
(Fawick v. Commissioner, 436 F.2d 655, followed under Golsen 
doctrine), but on facts he was entitled to benefit of sec. 1235 as to 
royalties received from Y and infringement damages attributable 
thereto, since license constituted transfer by petitioner of all 
substantial rights to patent (Fawick v. Commissioner, distinguished). 
BI Mr I occ vaccatencctcacdesscsasoscncchoohenpsainehaaacoytesiaassopesseteranbseinaeeaann 
Trust Income—Shareholder/ Assignee/Beneficiary After Sec. 
333 Liquidation—Capital or Income.—Where corporation which 
sold “pre-need” funerals retained 25% of contract price and turned 
balance over to trust, which invested money until disbursed to 
servicing mortuaries and paid income thereon to corporation, and in 
sec. 333 liquidation petitioners’ stock was canceled for proportionate 
assignment of beneficial interest in trust income, Court determined 
petitioners were not entitled to capital gains treatment for trust 
income collected after liquidation, since transaction, though in form 
pursuant to sec. 333, simply amounted to exchange of each 
shareholder’s stock for pro rata share of trust’s ordinary income. 
Mace Osenbach, 17 T.C. 797, and Ralph R. Garrow, 43 T.C. 890, 
followed. Scott McCormac 
INSTALLMENT SALES 


Interspousal Stock Sale—Bona Fide Purpose Other Than Tax 
Avoidance—Burden of Proof.—Where petitioner H sold and on 
same date transferred securities to petitioner W under installment 
sale contract which was valid under Oregon law, and W immediately 
sold securities, purchasing mutual funds in amount equal to sales 
proceeds in order to satisfy security obligation from original 
installment purchase, Court determined on facts and circumstances 
that petitioners were not entitled to report H’s gain realized from 
interspousal transfer under sec. 453, absent showing of bona fide 
purpose other than tax avoidance to indicate that transfer was bona 
fide installment sale in substance as well as form. Philip W. Wrenn . 
INSURANCE COMPANIES 


Stock Life Insurance Company—Gain From Operations—3% 
Deduction for Premiums on Guaranteed Renewable Accident 
and Health Policies.—In computing gain from operations, petition- 
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INSURANCE COMPANIES —continued 

er, stock life insurance company taxable under subch. L, was entitled 
to use 3% alternative deduction for premiums received on individual 
nonparticipation guaranteed renewable accident and health policies 
in taxable years, since such policies are “issued or renewed for 
periods of 5 years or more” as required by sec. 809(d)\(5). Pacific 
Mutual Life Insurance Co., 413 F.2d 55 (9th Cir. 1969), revg. 48 T. C. 
118 (1967), not followed. Old Equity Life Insurance Co 
INTEREST 

See also UNITED STATES TAX COURT. 


Loan Fee and Commitment Fee on Construction Loan—Cash 
Basis Taxpayer—Year Deductible.—Where lender withheld 342% 
“loan fee” from principal amount of 25-year construction loan, and 
borrower, a partnership in which all petitioners were partners, gave 
to lender 1% “commitment” or “standby” fee reflected in check, 
dated Dec. 15, 1970, to be credited against 342% loan fee but which 
was in fact placed in “suspense” account by lender, treated as 
refundable deposit, and returned to borrower in early 1971, Court 
determined under case law neither loan fee nor commitment fee was 
deductible in 1970, since no payment in cash or its equivalent was 
made by borrower during taxable period in question. Alan A. 
JURISDICTION 

See RULES and UNITED STATES TAX COURT. 
LIMITATIONS 


Assessment—Prior Conviction for Failure to File Return— 
Collateral Estoppel.—Where petitioners’ prior conviction under sec. 
7203 for willful failure to file tax returns for 1967-70 carried with it 
determination that Forms 1040 did not constitute returns, Court 
determined petitioners were collaterally estopped from asserting that 
they filed returns for 1967-69 and that sec. 6501(a) precluded 
assessment of deficiencies and additions to tax for such years. 
Loren 1. Gagewae aiteiccisecesisiiieipa eigen Gutlaaaeacs 


Consent Agreement Extending Statutory Period—Validity of 
Form 872-A—Constitutionality.—Where petitioner executed Form 
872-A under sec. 6501(c)(4) to extend statute of limitations on his tax 
assessment, contrary to petitioner’s contentions that open-ended 
form was not consonant with sec. 6501(c\4) which contemplated 
extension for fixed time period and that its use denied due process 
guaranteed under 5th Amendment, Court determined that (1) form 
did not violate section nor did its use cause petitioner unreasonable 
delay or undue hardship, and (2) Commissioner’s suggested use of 
form was not unreasonable or irrational and therefore did not violate 
petitioner’s rights under 5th Amendment. E. H. Winn, JW?.................00. 

Deficiency Notice—Timeliness—Petitioner’s Proof of Filing 
Return.—{1) On facts, deficiency notice was not barred by 3-year 
period of limitations in sec. 6501(a), since petitioner corporation 
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LIMITATIONS —continued 
failed to prove return for X corporation for period ending May 31, 
1970, was actually prepared, or, if prepared, that it was actually filed 
before June 19, 1972, and (2) petitioner was liable for sec. 6651(a) 
addition to tax for X’s failure to file timely return, absent 
satisfactory explanation that failure was due to reasonable cause. 
BI I w Fats eric oces cet tet sdignce aces Sih cagascoaycs souls iooiilnntiomsevent¥aeern eae 
Transferee Liability—Validity of Deficiency Notices— 
Liquidation Date on Final Return.—Where petitioner X corpora- 
tion contracted to purchase Y stock with closing supposedly on Sept. 
30 but actually on Oct. 4, 1968, after which X liquidated Y and 
received its assets; final return for Y, filed Dec. 15, 1968, covered 
period from Jan. 1, 1968, to Sept. 30, 1968, and did not include 
income from recapture of depreciation which was triggered by 
liquidation; deficiency notice of transferee liability for period on 
return, addressed to wrong room number, was mailed Dec. 15, 1972, 
and received by X Dec. 20, 1972; and 2d notice for same tax liability 
but for period ending on date after Sept. 30 but before Dec. 31, 1968, 
was mailed Oct. 3, 1974, Court determined (1) liquidation of Y 
occurred some time after Sept. 30; (2) since no tax return was filed by 
Y for proper taxable year in 1968, 2d notice was valid and timely, so 
that assessment of transferee liability was not barred by limitations; 
and (3) if Y liquidation did occur on Sept. 30, 1968, erroneous room 
number in address of 1st deficiency notice was inconsequential, so 
that notice was valid for period on return and was effective to 
suspend limitations as of date mailed. Pittsburgh Realty Invest- 
ment Trust 
LOSSES 
See also CAPITAL GAINS AND LOSSES and INCOME. 


Casualty—Fire Damage to Home and Contents—Amount 
Deductible.—Where petitioners claimed to have suffered sec. 165 
casualty loss to their home and its contents in excess of insurance 
reimbursement, Court (1) rejected petitioners’ method of determining 
loss based on difference between fair market value of home before 
fire and value taken from economic report hypothesizing what a 
buyer would pay for home in its burned out condition, since it had no 
relation to actual events and resulted in deduction of losses not 
caused by fire, deduction of items previously deducted under other 
Code sections, and deduction of losses not recognized as casualty 
losses, and (2) as to loss on home contents, determined petitioners’ 
method of deducting replacement costs less depreciation on items 
that were totally destroyed was consistent with reg. 1.165-7. Edmund 
W. Cornelius, 56 T.C. 976, followed. John R. Pfalzgraf, Jr 
NET OPERATING LOSS 

See INCOME. 

NONRESIDENT ALIENS 


See RETURNS. 
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PENSION PLANS 


See EMPLOYEES’ TRUSTS and UNITED STATES TAX 
COURT. 


PERSONAL HOLDING COMPANIES 


Dividends-Paid Deduction—Measure of Distributed Stock— 
Validity of Reg. 1.562-1(a)—Where petitioner, personal holding 
company, paid deficiency dividends partly in cash and partly in other 
property which had fair market value in excess of adjusted basis in 
petitioner’s hands, Court found valid reg. 1.562-1(a) providing that 
measure of dividends-paid deduction for purpose of personal holding 
company tax is property’s adjusted basis, following Fulman v. United 
States, 545 F.2d 268, but nonetheless under Golsen rule held for 
petitioner since appeal herein will be to 6th Circuit which held to 
contrary in H. Wetter Manufacturing Co. v. United States, 458 F.2d 
ROOD. 5. ee Cy DIRE cccccccnestnasnaccnianenenganadesapoeaeeanes 
RETURNS 

See also DEFICIENCY NOTICE and LIMITATIONS. 


Joint—Eligibility of Dual-Status Aliens—Standard Deduc- 
tion.—Where petitioners, concededly nonresident aliens before May 
2, 1971, contended that they were entitled to file joint return for 1971 
on ground they were taxpayers “not in existence” before May 2, 
1971, with result that their taxable year was fractional part of 1971 
during which they were resident aliens, Court determined (1) 
petitioners were not taxpayers “not in existence” during part of 1971 
before becoming resident aliens, and therefore, their taxable year 
was not short period but calendar year 1971, so that they were not 
eligible to file joint income tax return for 1971, and (2) under regs., 
petitioners as nonresident aliens during part of 1971 were not 
eligible to use standard deduction. Severino R. Nico, Jr.................++ 

Qualification As—Requisite Data—Statutory Gold Content of 
Dollar.—Court rejected petitioners’ contention that they were not 
required to file returns because they received no “dollars” main- 
tained at parity with standard gold dollar and, considering case law 
and that sec. 6012 does not incorporate requirements of 31 U.S.C. sec. 
314, determined that statutory gold content of dollar was irrelevant 
for purposes of computing petitioners’ taxable income, so that, on 
merits, Forms 1040 filed by petitioners did not contain data from 
which Commissioner could compute and assess their tax liability and 
did not constitute returns, and Commissioner was not barred from 
determining deficiencies for 1967-69. Loren R. Gajewsk<i ................... 
RULES 


Rule 70(a)(1)—Petitioners’ Interrogatories and Admissions 
Motions—Informal Discussion as Prerequisite to Discovery 
Procedures.—Where petitioners’ counsel, as prerequisite to partak- 
ing in informal discussion, required that Commissioner answer 
detailed questions regarding facts, legal theories, case law, and other 
authorities on which Commissioner relied in computing petitioners’ 
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RULES —continued 

deficiencies, Court denied petitioners’ interrogatories motions and 
related admissions motions, since petitioners’ counsel, by refusing to 
enter into informal discussion before receiving responses to inter- 
rogatories whether formally submitted under Rule 71 or informally 
submitted in letter, did not make good-faith effort to comply with 
directive of Rule 70(a\(1) which urges parties to undertake informal 
consultation or communication before using formal discovery proce- 
dures. International Air Conditioning Cor p....................:.ssssesesseeees 


Rule 121—Motion for Summary Judgment—Facts Conceded 
for Motion but Contested in Related Case.—Where petitioners for 
purposes only of motion for summary judgment conceded that they 
beneficially owned shares of stock standing in name of their 
attorney, even though outcome of pending related case, Bunte 
Candies, Inc., docket No. 4882-76, would be predicated on adjudica- 
tion of beneficial ownership of such shares; issues in both cases, arose 
out of same series of transactions; and although no motion for 
consolidation for trial had been filed, both cases were set for trial on 
same trial session, on facts and under case law Court refused to 
consider petitioners’ motion and determined to consolidate cases for 
trial, briefing, and opinion. Robert T. McLain ...............:csccsccsscsseeeseseees 


Rule 121 Motion for Summary Judgment—Depreciation on 
Converted Water Transportation Vessels—Rev. Procs. 62-21, 
65-13, and 68-27.—Petitioner was not entitled to summary judg- 
ment (1) that under Rev. Procs. 62-21 and 65-13 no adjustment was 
to be made in depreciation claimed by it for years 1965-69 on 
converted water transportation vessels, absent demonstration that 
class lives used were justified by prior retirement or replacement 
practices, or (2) alternatively, that it was entitled to use class life of 
13.11 years approved by IRS for use in 1964, since material issue of 
fact existed as to whether conversion of vessels to carry containerized 
cargo substantially altered vessel depreciation account under Rev. 
Proc. 62-21 as modified by Rev. Proc. 68-27 in 1965-67; if 
depreciation is to be adjusted to lower rate, petitioner is entitled to 
summary judgment that Commissioner is barred from making any 
adjustment in excess of that allowed by minimal adjustment rule of 
Rev. Proc. 65-13; and in 1968-69 when no conversions took place, 
under Rev. Proc. 62-21 petitioner will be entitled to continue to use 
class life ultimately determined to be justified for 1967, provided 
ratios fall within acceptable limits. Matson Navigation Co................. 

Rule 123(b)—Commissioner’s Motion to Dismiss for Lack of 
Prosecution—Stalling Tactics—Where after two trial con- 
tinuances and variety of stalling tactics over more than 3 years, 
petitioner, trial attorney acting in pro per, was ordered to be ready 
for trial on May 14, 1976, on denial of his motions for further 
continuances, and on May 14, 1976, although petitioner appeared, he 
was totally unprepared for trial, had failed to stipulate to any facts 
or documents, and refused to put on his case, Court granted 
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RULES —continued 
Commissioner’s motions to dismiss for lack of prosecution and for 
judgment by default under Rule 123(b), since even though petitioner 
will suffer detriment of not being heard on the merits of case, 
petitioner’s bad faith and tactics of delay have resulted in greater 
harm to Commissioner, and to accept petitioner’s offer to dismiss if 
he is not ready for trial at next local session would not be sanction 
but would reward petitioner for his past dilatory conduct. Ralph 
BOOTIE 0.0.00c0scensarscrcersacercseeseicbidecbeTpossblagee tea ben techs MOA esi otis. 
Rules 1, 61, and 141—Motion for Joinder of Parties— 
Jurisdiction.—Where deficiencies in income tax determined against 
petitioners arose from same transaction which Commissioner was 
investigating to ascertain whether deficiencies should be determined 
against corporation, but no deficiency had been issued to corporation, 
and at time of transaction one of petitioners was major stockholder 
but had sold his stock before Commissioner commenced investigation 
of his tax liability Court denied petitioners’ motion for joinder of 
parties, since it had no jurisdiction under Rule 61 to join parties 
which is only permitted where each party had been issued deficiency 
notice, or under Rule 141, which provides for consolidation of cases 
pending before Court which involve common question of law or fact, 
and Court did not need to decide under Rule 1 whether Fed. R. Civ. P. 
19 would require joinder of corporation or would be suitable for 
application by Court, since it had no jurisdiction over corporation’s 
tax liabilities. Anthony Guarino....60i005 Sin ailhiiccievic 
Rules 34(a), 34(b)(7), 41(a), and 60(a)—Commissioner’s Motion 
to Dismiss for Lack of Jurisdiction as to W—Ratification by W 
of H’s Imperfect Petition.—Where petitioners H and W filed joint 
returns and received joint deficiency notice dated Oct. 17, 1975; 
uncaptioned letter signed only by H, mailed Jan. 13, 1976, and 
received Jan. 15, 1976, was treated and filed by Court as imperfect 
petition; and on Mar. 17, 1976, Court received petition (filed as 
amended petition) captioned in names of and signed by H and W, 
Commissioner’s motion to dismiss for lack of jurisdiction as to W on 
ground that imperfect petition was neither executed nor verified by 
her or on her behalf within 90-day filing period was denied under 
Rules and case law, since W established she intended to join H in 
filing timely imperfect petition and ratified his act in filing such 
petition on her behalf. Ernest B. Hollt................ccccccsscsssssssssssssssssssessseseees 
Rules 61 and 63—Joinder or Substitution of Beneficiaries as 
Parties—Intervention in Estate Tax Case.—Where Commissioner, 
after deficiency determination, made jeopardy assessment and levied 
on property he contended was part of estate and which beneficiaries 
contended was property owned jointly by beneficiaries, Court 
determined that beneficiaries to whom no notices of deficiency or 
transferee liability were sent cannot be properly joined as parties 
under Rule 61 or substituted as parties under Rule 63; moreover, a 
beneficiary is not entitled to intervene as party or in any manner 
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before or at trial, absent showing that executors to whom deficiency 
notice was sent and who filed petition are not adequately represent- 
ing his interests, and whether to permit beneficiary of estate to file 
brief amicus curiae on issues in which he has interest is within 
discretion of judge presiding at trial. Estate of Murray J. Siegel 
SMALL BUSINESS CORPORATIONS 


Barge Charter Income as Passive Investment Income— 
Substantial Services Test—Termination of Election.—Where 
over 20% of barge company’s gross receipts was barge charter income 
from bareboat charter arrangements, Court sustained Commis- 
sioner’s determination that barge charter income was passive 
investment income from rentals under sec. 1372(e(5\C), since 
petitioner failed to prove that company rendered significant services 
in connection with its production of such income, and therefore, 
petitioner’s election under subch. S was terminated, so that 
petitioner was not entitled to use its investment tax credit. 
Pe ae ee TEES OK: Mle PERS OT 

Contributed Capital From Loans or Gifts—Stock Foreclosure 
Under Nonrecourse Notes—Shareholders’ Realization of 
Gain.—On remand, Court reaffirmed its holding in T.C. Memo. 
1975-113, that petitioners, for purposes of determining deductibility 
of subch. S losses, were entitled to include in their adjusted basis in 
stock within meaning of sec. 1374(c)(2) contributions to capital made 
from “borrowed” funds evidenced by nonrecourse notes secured by 
stock, and determined (1) on facts, such amounts constituted loans 
and not gifts, (2) on surrender of stock in payment of notes, 
petitioners realized gain to extent that amount of extinguished 
indebtedness exceeded adjusted basis in stock, regardless of whether 
stock value was less than amount of obligation, (3) purchase-money 
exception to cancellation-of-indebtedness doctrine was not applicable 
to facts, and (4) on facts, Commissioner’s assessment of sec. 6653(a) 
penalty was proper. Gavin S. Millar ..............cccccssssssssssscessessesnsencsessnsenss 
TAXES 


Employee’s Compulsory Contribution to State Temporary 
Disability Insurance Fund—Deductibility as State “Income” 
Tax—Validity of Rev. Rul. 75-148.—Where 1-%% of first $4,800 
wages paid petitioner was withheld as the source by his employer 
during 1975 under Rhode Island statute and was paid as petitioner’s 
contribution to State temporary disability insurance fund, Court 
granted petitioner’s motion for summary judgment and determined 
that (1) petitioner’s compulsory contribution to State fund was 
deductible as State “income” tax under sec. 164(a)(3), or alternatively 
within flush language of sec. 164(a) as State tax paid in carrying on 
trade or business, and (2) Rev. Rul. 75-148, which erroneously states 
that employees’ contributions to R.I. temporary disability insurance 
fund are not “taxes,” is defective, inconsistent with other rulings and 
case law, and therefore invalid. James R. McGowan..................0.0000000 
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Liability As—Stock Purchase and Subsequent Liquidation— 
Applicability of Substance vs. Form Doctrine.—Where petitioner 
corporation X negotiated for purchase of corporation Y’s assets, but 
Y’s stockholders agreed only to stock sale, after which X liquidated 
Y, received its assets, and thereby triggered additional taxes for Y 
resulting from recapture of depreciation, Court determined under 
case law and on facts that X could not avoid transferee liability 
under sec. 6901 on theory that substance of transaction between X 
and Y stockholders was purchase of assets from Y rather than stock 
purchase and subsequent liquidation of Y. Pittsburgh Realty 
Investment Trust 


Liability As—Surviving Corporation in Statutory Merger— 
Commissioner’s Burden of Proof.—Commissioner satisfied sec. 
6902(a) burden of proving that petitioner X, surviving corporation in 
statutory merger, was liable as transferee for tax deficiencies of 
corporation Y by showing documents reflecting merger of Y into X 
and its assumption of Y’s liabilities, since in cases involving 
transferee liability at law, as opposed to transferee liability in equity, 
it is unnecessary for Commissioner to establish value of assets 
transferred to sustain his burden of proof. Harder Services, Inc ....... 
UNITED STATES TAX COURT 

See also RULES. 


Amended Answer—Alternative Theory—Burden of Proof.— 
Alternative theory in Commissioner’s amended answer did not 
constitute new matter under Rule 142(a), so as to shift burden of 
proof to Commissioner on alternative theory, since alternative legal 
position under sec. 2033 did not alter amount of original deficiency 
under sec. 2036, did not require presentation of new evidence, and 
was not inconsistent with original theory. Estate of Zac Emerson .... 


Commissioner’s Motion for Protective Order Against 
Responding to Petitioners’ Interrogatories—Fourth Amend- 
ment Issue—Evidence Illegally Obtained.—Court denied Commis- 
sioner’s motion for protective order against responding to petitioners’ 
interrogatories and directed Commissioner, even though burden may 
be extended and potentially onerous, to answer or object specifically 
as required by Rule 71(c), which was appropriate considering 
petitioners’ allegation that deficiency notice and Commissioner’s 
interrogatories were based on illegally obtained evidence or leads 
therefrom. Raymond J. Ryan 


Commissioner’s Unilateral Concession—Jurisdiction to Ac- 
cept or Reject—Judicial Discretion.—Where Commissioner filed 
pretrial notice which conceded substantive issue in case and 
requested Court to enter decision of no deficiency, and petitioners 
opposed concession, urging issuance of opinion, Court in valid 
exercise of its discretion and in interests of justice refused to accept 
tendered concession and decided bona fide question arising out of 
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taxable years properly placed in issue, since neither party can 
forcibly remove case from Court’s jurisdiction through mere act of 
filing unilateral concession. James R. McGowan ................:csssssssssseesees 


Contempt—Petitioners’ Refusal to Answer Interrogatories— 
Sanctions.—Petitioners could not avoid answering interrogatories 
on claim of privilege under fifth amendment absent establishment of 
requisite reasonable basis for apprehension of hazards of self- 
incrimination considering use immunity grant, or on claim of marital 
privilege against adverse spousal testimony which does not apply to 
civil tax proceedings, or on claim of protection under fourth 
amendment which was premature and, having failed to establish 
justification for repeated refusals to answer such interrogatories, 
were in contempt of Court, for which Court imposed as sanctions (1) 
for civil contempt under Rule 104(c\1) Commissioner’s answers to 
interrogatories were established for purposes of this case, and (2) for 
criminal contempt under sec. 7456(d) and Rule 13(c) petitioner H was 
Fised BL MUO. MMP MOR F. TRG GI oo. s es nicksncvscn lived séleveeresecccvbeleocactunsstonstice 


Motion to Dismiss Petition for Declaratory Judgment— 
Jurisdiction—Continuing Qualification of Retirement Plan.— 
Where Commissioner concluded upon audit for year 1972 that 
petitioner’s pension plan, unamended since its initial qualification on 
Mar. 5, 1971, failed in its operation to meet requirements of sec. 
401(a), and on receipt of deficiency notice, petitioner filed petition for 
declaratory judgment under sec. 7476, Court resolved ambiguity in 
statutory phrase “continuing qualification of a retirement plan” in 
light of legislative history and determined that Tax Court does not 
have jurisdiction to make declaration with respect to continuing 
qualification of employee retirement plan where there has been no 
plan amendment or termination but merely revocation of initial 
qualification, so that Commissioner’s motion to dismiss for lack of 
jurisdiction was granted. Sheppard & Myers, In................ssss0ssss000 

Motion to Dismiss Petition for Declaratory Judgment— 
Jurisdiction—Sec. 7476 Applicability to Retirement Plan.— 
Court granted Commissioner’s motion to dismiss for lack of jurisdic- 
tion where petitioners filed for declaratory relief under sec. 7476 
after IRS determined that retirement plans were not entitled to 
special tax treatment, since on facts, considering statutory scheme, 
regs., and legislative history, employee participation requirements of 
sec. 3001 of Employee Retirement Income Security Act of 1974, 
which was concededly inapplicable to plan year herein, are essential 
to sec. 7476, and here participation requirements were not and could 
not be met. Federal Land Bank Association .................c.s.scsssssesseseeeees 

Motion to Dismiss Petition for Lack of Jurisdiction as to W— 
H Outside U.S. When Joint Deficiency Notice Mailed—Filing 
Period.—Where H was outside U.S. at time of mailing of joint 
deficiency notice, Commissioner’s motion to dismiss joint petition for 
lack of jurisdiction as to W, because it was not filed within 90-day 
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period applicable to taxpayers within U.S. at time deficiency notice 
was mailed, was denied, since considering literal language of sec. 
6212(a) and its purpose, both H and W had 150 days within which to 
file petition., Malward ef, CamOUa...sosisitsnuitasritodabaedag i taPiniasvet 


Motions for Summary Judgment and to Dismiss—Jurisdic- 
tion to Issue Declaratory Judgment—Exhaustion of Adminis- 
trative Remedies.—Where petitioner adopted retirement plan on or 
about Sept. 19, 1975, was unable to complete published administra- 
tive review process prior to expiration of 270 days after application 
made for determination of qualification under sec. 401(a), filed a 
petition for declaratory relief on Aug. 10, 1976, and subsequently 
filed motion for summary judgment on question of jurisdiction, Court 
determined (1) considering statutory language and legislative history, 
sec. 7476(b\3) does not confer automatic right to declaratory 
judgment relief upon expiration of 270 days from date of application, 
and (2) on facts petitioner is not entitled to declaratory judgment 
relief since it had not exhausted its administrative remedies, so that 
petitioner’s motion was denied and Commissioner’s motion to dismiss 
for lack of jurisdiction was granted. Prince Corp 


Motions to Vacate and Reconsider Findings and Opinion— 
Interest Deduction Issues—Raised Only in Petition.—Court (1) 
granted petitioners’ motion to vacate its decision in Winston Stoody, 
66 T.C. 710, and granted in part motion for reconsideration of 
findings and opinion, to enable Court to consider interest deduction 
issues raised in petition but not considered on brief, at trial, or in 
opinion, and (2) determined on facts that petitioners were entitled to 
additional $4,000 interest deduction in 1968, as specified in settle- 
ment agreement with bank, but were not entitled to any additional 
interest deduction in 1969, since settlement agreement, which 
required that lump-sum interest balance be paid within 4 years, did 
not call for pro rata payments each year. Winston Stoody .................. 

Petitioner’s Motion for Continuance to Permit Discovery— 
IRS Technical Advice Memorandum Issued to Another Tax- 
payer—Court’s Discretion.—Court did not abuse its discretion in 
denying petitioner’s motion for continuance filed to permit discovery 
of technical advice memorandum and related facts, allegedly issued 
by IRS to field office in connection with audit of another taxpayer’s 
return, in light of case law and considering that production of 
technical advice memorandum and related facts would have made 
available no additional material evidence. Mid-Continent Supply 
Co 

Petitioner’s Motions to Vacate and Revise Decision and to 
Reconsider Opinion—Modification of Facts—Recognition of 
Gain in Involuntary Conversion.—Where petitioner filed motions 
to vacate and revise Court’s decision and to reconsider opinion in 
Frank G. Templeton, 66 T. C. 509, asserting that two paragraphs of 
stipulation were inaccurate and that their correction would warrant 
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reversal of holding, Court granted motion to reconsider and revised 
facts accordingly but denied motion to yacate since changed facts did 
not alter holding denying sec. 1033 nonrecognition-of-gain benefits, 
petitioner having again failed to carry burden of proving that he 
acquired stock with requisite purpose of replacing condemned 
property. Frank G. Templeton 
VALUATION 

See GIFT TAX. 

WESTERN HEMISPHERE TRADE CORPORATIONS 


Foreign Tax Credit—Overall Limitation—Consolidated Taxa- 
ble Income.—Court reduced foreign tax credit allowable in respect 
of Western Hemisphere trade corporation (WHTC) members of 
affiliated group of petitioner’s corporations which filed 1970 consoli- 
dated tax return and determined for purpose of overall limitation on 
foreign tax credit that phrase “portion of the consolidated taxable 
income attributable to such corporations” in sec. 1503(b)(1) has same 
meaning as in reg. 1.1502—25 relating to computation of consolidated 
sec. 922 deduction, since to use different income figures would be 
inconsistent, would disregard relationship between sec. 922 deduction 
and sec. 1503(b)(1) limitation, and would rob sec. 1503(b)(1) of its 
vitality and purpose which was to prevent double benefit from sec. 
922 deduction and sec. 904(a)(2) overall limitation on foreign tax 
credit being combined by affiliated group of WHTC members and 
nonmembers (some of which have foreign source income and pay 
foreign taxes) which file consolidated return. Mid-Continent 
Supply Co 
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